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w i n a T q m a

msoflioSi mimdinare globalizaciis procesSi saqa-
rTvelos CarTulobam Tavis mxriv, ganapiroba samoqalaqo 
saproceso samarTlis unifikacia. obieqturi WeSmaritebis 
dadgenis principis uaryofis Sedegad, miviReT sasamarTlo 
xelmZRvanelobis principi, rac gamoixateba `im garemoe-
bis damtkicebaSi, romelsac emyareba mxaris moTxovna~, `mx-
areTa Soris mtkicebis tvirTis ganawilebaSi,~ `daumtkice-
beli garemoebis meore mxaris sasargeblod gadawyvetaSi~. 
msgavsi koncefciebiT Seiqmna iuridiuli debulebebi, rom-
lebic moqnilobas aniWebs samoqalaqo saproceso samarT-
lis normebs. saqarTveloSi sasamarTlo reformis Sedegad, 
romelic mimdinareobs evropis sabWos ministrTa komitetis 
rekomendaciis Sesabamisad, miviReT is, rom marTlmsajuleba 
xorcieldeba SejibrebiTobisa da dispoziciurobis princi-
pebis Sesabamisad, romelic inkviziciurobisagan gansxvave-
biT, ar gulisxmobs sasamarTlos mier saqmeze obieqturi WeS-
maritebis dadgenas, gansaxilveli davis namdvili faqtobrivi 
garemoebebisa da modave mxreTa ufleba-movaleobebis sru-
lad gamorkvevas. davebis ganxilvisas sasamarTlo mTlianad 
eyrdnoba mxareTa aqtiurobas, TviTiniciativas da mxolod 
mxareebis mier warmodgenili mtkicebulebebis farglebSi 
ixilavs yovel konkretul samoqalaqo saqmes da gamoaqvs ara 
arsebiTad swori gadawyvetileba, rogorc es damaxasiaTe-
beli iyo reformamdeli sasamarTloebisaTvis, aramed das-
abuTebuli gadawyvetileba, romelic emsaxureba procesis 
samarTlian dasrulebas.

sasamarTlo reformis Sedegad Camoyalibebuli da 
Tanamedrove iuridiul azrovnebas morgebuli saqarTvelos 
samoqalaqo saproceso kodeqsis miRebis Semdgom samarTal-
warmoebis erT-erTi umniSvnelovanesi saproceso moqmedeba 
gaxda mtkiceba, romlis efeqturobas ganapirobebs am pro-
cesSi mxareTa aqtiuri CarTuloba. Tanamedrove samoqalaqo 
saproceso samarTalSi dispoziciurobisa da SejibrebiTobis 
principis moqmedebis pirobebSi swored mtkicebis tvirTis 
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realizebasa da mis xarisxzea damokidebuli mxareTa Soris 
warmoSobili davis (konfliqtis) ganxilvis saproceso Sede-
gi (saboloo rezultati). amitomac, aqtualuria mtkicebis 
tvirTis arsisa da misi mniSvnelobis gaazreba, mxareTa Soris 
mtkicebis tvirTis swori gadanawileba, modave mxareTa mier 
mtkicebis tvirTis realizeba. SeiZleba gadauWarbeblad iTq-
vas, rom mtkicebis tvirTi aris is xerxemali samarTalwarmoe-
bisa, romlis gareSec ar dgeba arc erTi sasamarTlos Semaj-
amebeli gadawyvetileba da, maSasadame, winamdebare naSromi, 
romelSic reformis Semdeg pirvelad aris kompleqsurad 
gaanalizebuli mtkicebis tvirTi, misi roli da mniSvneloba, 
Seswavlilia modave mxareebs Soris mtkicebis tvirTis swo-
ri gadanawileba ganxilulia is materialur-samarTlebrivi 
Sedegebi, romlebic dgeba mtkicebis tvirTis swori an/da 
araswori gadanawilebis Sedegad aris aqtualuri, rac naSro-
mis siaxlea da migviTiTebs mis mniSvnelobaze.

saproceso samarTlis dargSi mtkicebis tvirTis sakiTxze 
farTomasStabiani samecniero kvlevis Sesruleba uperspeq-
tivo iqneboda, rom ara Tbilisis saapelacio sasamarTloSi 
muSaobis praqtikuli gamocdileba, risTvisac madlierebiT 
minda movixsenio Tbilisis saapelacio sasamarTlo, sadac 
muSaobis Svidiwlis manZilze fasdaudebeli codna da praq-
tikuli gamocdileba SeviZine.

gansakuTrebuli madloba minda gadavuxado samarTlis 
doqtors, profesor zurab ZlieriSvils, rom ara misi fas-
daudebeli daxmareba, gamiWirdeboda samecniero kvlevis sis-
ruleSi warmatebiT moyvana.

aseve madlierebiT minda movixsenio Tbilisis saxelm-
wifo universitetis iuridiuli fakultetis dekani batoni 
irakli burduli, romelic detalurad gaecno Cems naSroms 
da misma sasargeblo da saWiro rCevebma mniSvnelovani dax-
mareba gamiwia.

dabolos, minda madlierebiT movixsenio Cemi meuRle, 
romlis Tanadgomam umniSvnelovanesi roli Seasrula. 

F O R E W O R D

According to the insertion in the process of the world globaliza-
tion Georgia provided unitary of the Civil Procedure Law. It the fact it 
has significantly changed the whole judgment and instead of the prin-
ciple of ascertainment of the objective thruth it has been estabilished the 
principle of the court guidance, which is reflected `in the assertion of 
circumstance, which estabilishes the opposite (adverse) party’s request~, 
`in distributing the burden of proof among the parties~, `not proved cir-
cumstance be helpful for the opposite (adverse) party~. Such conception 
had made implementation for judical regulations, which made flexible 
standards of the Civil Procedure Law.

Georgia considers the judicial reform to be a cornerstone of demo-
cratic transformation and the result of Judiciary reforms in our country, 
which is being passed through the recommendations of the Committee 
of Ministers of the Council of Europe, has been reflected in that at pres-
ent justice is based upon adversarial and dispositive principles instead of 
inquisition principle, the difference between them is that instead of the 
last mentioned principle they do not implicate the objective thruth by 
civil court on each civil case, it dose not elucidate a real circumstance 
of civil case and dose not try to establish the real rights and responsibili-
ties of the opposite (adverse) parties. In the civil court case discussion is 
based on opposite (adverse) parties activity, own initiative and the final 
judgment is based only upon assertional base mentioned and presented 
by the parties and therefore, delivered judgment do not precise in es-
sence, as it was common for the pre-reform courts, but delivered judg-
ment is well-grounded and is being in bussness of the ending process in 
fair judgement.

The most important procedural activity post court reform and af-
ter establishment of new Civil Procedure Code has become the realiza-
tion of burden of proof by opposite (adverse) parties, the distributing 
the burden of proof among the parties by the court. In the modern Civil 
Procedure Law under conditions of existing adversarial and dispositive 
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principles the final result of discussion and argumentation of opposite 
(adverse) parties depends on just realization of burden of proof by op-
posite (adverse) parties and degree of its realization. That is why it is 
urgent to comprehend the essence and importance of the burden of proof, 
distributing the burden of proof among the parties, realization of burden 
of proof by opposite (adverse) parties. It must be said without exaggera-
tion that the burden of proof is the spine of judicial procedure, regarding 
the importance of that procedural activity no one conclusive judgment 
is presented, therefore as the present work deals with one of the most 
important institutes of the Civil Procedure Law, in which in combined 
version it has been presented for first time the burden of proof, the role 
and the importance of that procedural activity, clarified the importance 
of right distribution the burden of proof among the parties, has been ex-
amined material results of the anomalous distributing the burden of proof 
among the parties is urgent, which perform novelty of the present work 
and indicats on its importance.

Research about burden of proof due to the procedural branch would 
have been unpromising without my practical experience at Tbilisi Court 
of Appeal, that is why I would like to express my special gratitude to-
wards my working place, where I have got about seven years of experi-
ence and through this years I have got unvaluable theoretical and practi-
cal knowledge.

I would like to express my special gratitude towards Mr. Zurab 
Dzlierisvili, PHD and professor, who made a prompt decision about 
guidance of my thesis for obtaining the academic degree of Doctor of 
law, without his unvaluable help, it would be quite complicated success-
fully finish working on it.

Also my gratitude towords Mr. Irakli Burduli, PHD, Dean and As-
sociate professor at Tbilisi State University, who reread in detail my the-
sis and his helpful and needful opinion gave me considerable help.

At the end, I would like to express my gratitude towords my hus-
band, whose sympathetic played significant role. 
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S e s a v a l i 

samoqalaqo saproceso samarTlis mecnierebaSi sul 
ufro izrdeba damuSavebuli, gamokvleuli sakiTxebis 
wre. Tumca es ar niSnavs, rom daumuSavebeli da problem-
uri sakiTxebi ar arsebobs. droTa ganmavlobaSi mecniere-
basa da kanonmdeblobaSi mimdinare cvlilebebi warmo-
Sobs Zveli debulebebis gadaxedvis aucileblobas. miT 
umetes, es exeba imgvar sakiTxebs, romlebiTac iSviaTad 
interesdebian mecnierebi. erT-erTi aseTi daumuSavebe-
li sakiTxia mtkicebis tvirTi saqarTvelos samoqalaqo 
saproceso samarTalSi. saqarTvelos axali samoqalaqo 
saproceso kodeqsis ZalaSi Sesvlis Semdeg, mtkicebis 
tvirTTan dakavSirebiT ar arsebobs arc erTi monografi-
uli gamokvleva. qarTveli mecnierebi da praqtikosi 
iuristebi mtkicebis tvirTis sakiTxze sabWoTa periodis 
monografiebiT xelmZRvaneloben. Tumca, maTSi asaxuli 
ZiriTadi debulebebi ar Seesabameba saqarTvelos Taname-
drove samoqalaqo saproceso samarTlis moTxovnebs. 

aTwleulebis manZilze, `ufro zustad saqarTvelos 
axali samoqalaqo saproceso kodeqsis miRebamde saqarT-
velos samoqalaqo samarTalwarmoebaSi gabatonebuli iyo 
samZebro (inkviziciuri) principi. am principze iyo agebu-
li saqarTvelos 1922w-is, 1932w-is da 1964w-is samoqalaqo 
saproceso kodeqsi~1. sasamarTlo valdebuli iyo mieRo 
kanoniT gaTvaliswinebuli yvela zoma, raTa srulad da 
obieqturad gamoerkvia saqmis namdvili garemoebebi da 
mxareTa ufleba-movaleobebi. mtkicebis procesisadmi 
sasamarTlos amgvari midgoma eWvqveS ayenebda mtkicebis 
tvirTis, rogorc samarTalwarmoebis umniSvnelovanesi 
saproceso moqmedebis mxareTa mier realizebis aucile-

1 liluaSvili T, saqarTvelos samoqalaqo saproceso samarTa-
li, Tb, 2005, 83.
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blobas da moqalaqeebSi iwvevda pasiurobas, undoblobas, 
SiSs. saqarTvelos axal samoqalaqo saproceso kodeqsSi 
(1997w.) inkviziciurobis principi Caanacvla dispozici-
urobis principma, romlis Tanaxmad, sasamarTlo procesi 
agebulia saqmeSi monawile mxareebis aqtiurobasa da ini-
ciativaze. amdenad, qarTulma samarTlebrivma sistemam 
uari Tqva socialisturi samarTlebrivi sistemisaTvis 
damaxasiaTebeli Taviseburebebis gaTvaliswinebaze da 
ganviTarebis sxva gza airCia, kerZod, saqarTvelos samo-
qalaqo saproceso kodeqsSi ganxocielebulma cvlile-
bam Zirfesvianad Secvala mtkicebis tvirTis arsi da misi 
mniSvneloba samarTalwarmoebisas; gansazRvra, rogorc 
am tvirTis valdebulebis mqone subieqtebi, ise am valde-
bulebis Seusruleblobis materialur-samarTlebrivi 
Sedegebi. 

naSromSi SemoTavazebulia sazRvargareTis qvey-
nebis praqtikis gaziarebis mcdeloba, sadac mtkice-
bulebebi da mtkicebis procesi maTi mniSvnelobidan 
gamomdinare, ar warmoadgens samoqalaqo saproceso 
samarTlis erT-erT instituts, msgavsad qarTuli sapro-
ceso samarTlebrivi praqtikisa, aramed igi aris samarT-
lis damoukidebeli dargi `mtkicebulebiTi samarTlis~ 
saxelwodebiT2. dResdReobiT samoqalaqo saproceso 
samarTali aerTianebs sxvadasxva institutis erToblio-
bas, rogoricaa sarCelis instituti, xandazmulobis in-
stituti, saqmis warmoebis instituti da a.S. maT Sorisaa, 
mtkicebulebebTan da sasamarTloSi mtkicebis proces-
Tan dakavSirebuli mTeli rigi fundamenturi sakiTxebi, 
romlebzedac agebulia samarTalwarmoebis procesi da 
misi Sedegi pirdapiraa dakavSirebuli mtkicebulebebis 
warmodgenasTan da mtkicebis tvirTis realizebasTan, 
maSin rodesac sazRvargareTel mecnierTa nawili sxvao-

2 (Evidence Law). 

bas xedavs mtkicebulebiT samarTalsa da process Soris. 
kerZod, amerikel da ara mxolod amerikel iuristTa az-
riT, procesi iTvaliswinebs sasamarTloSi saqmis ganxil-
vis wesebs, romlis mizania sasamarTlo gadawyvetilebis 
miReba, xolo mtkiceba _ es aris mosamarTlis darwmune-
ba, daqvemdebareba logikis kanonebisadmi3. sadavo ar aris, 
rom saqarTveloSi mtkicebulebebTan da mtkicebis pro-
cesTan dakavSirebuli sakiTxebi aris procesis nawili, 
Tumca, misi mniSvnelobidan da moculobidan gamomdinare 
sasurvelia, rom iswavlebodes `mtkicebulebiTi samar-
Tlis~ saxelwodebiT specialuri kursi.A am gziT ufro 
metad iqneba warmoCinebuli sasamarTloSi mtkicebasTan 
dakavSirebuli kompleqsuri sakiTxebi; ufro metad Seic-
noba mtkicebulebebisa da mtkicebis procesSi mxaris aq-
tiurobis mniSvneloba da, ra Tqma unda, ganviTardeba ax-
ali saswavlo (specialuri) kursi, romelic gaaerTianebs 
im umniSvnelovanes sakiTxebs, romelTa irgvliv mimdi-
nareobs saqmis warmoeba sarCelis warmoebaSi miRebidan 
saqmeze gadawyvetilebis miRebamde, rac SesaZleblobas 
miscems studentebs, damwyeb praqtikosebs, iuristebsa da 
advokatebs meti yuradReba dauTmon samarTalwarmoebis 
procesSi am sakvanZo sakiTxs. 

saqarTveloSi samoqalaqo, Ria da samarTlebrivi 
sazogadoebis SeqmnisaTvis saerTo sasamarTloebSi kerZo 
davebis ganxilvisas aucilebelia iseTi samarTlebrivi 
proceduris danergva, romelic xels Seuwyobs sasamarT-
los mier mxareTa Soris warmoSobili davis swraf da 
efeqtur gadawyvetas da amavdroulad, Tanabrad xelmis-
awvdoms gaxdis saproceso saSualebebs samarTalwarmoe-
baSi monawile subieqtebisaTvis. dResdReobiT qarTul 
iuridiul literaturaSi jerovnad ar aris Seswavlili 

3 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 237.
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da damuSavebuli sasamarTlo mtkicebulebebi, maTi yve-
la SesaZlo saxe, mtkicebis is saSualebebi, romlebic 
warmatebiT gamoiyeneba saerTo samarTlis qveynebis sa-
samarTlo praqtikaSi – vgulisxmob mtkicebulebebis 
imgvar saxeebs, rogorebicaa inglisisa da aSS-is mtkice-
biTi samarTalSi arsebuli `afideviti~4 da `Cveneba sxvi-
si sityvebis~5 saxiT, romelTa Seswavla da Semdgom maTi 
danergva, vfiqrob, dadebiTad aisaxeba praqtikaSi. isini 
ufro met procesualur saSualebas miscemen mxareebs 
daadasturon an/da uaryon sadavo faqtobrivi garemoe-
bebi. am kuTxiT ki, gaizrdeba mxareTa aqtiurobisa da Tvi-
Tiniciativis xelSemwyobi faqtorebi. 

winamdebare naSromSi gaanalizebulia mtkicebis 
tvirTis mniSvneloba samarTalwarmoebis procesSi qa-
rTuli da ucxouri samarTlis mixedviT. naSromSi 
naCvenebia Tu rogor xdeba mxareTa Soris mtkicebis 
tvirTis ganawileba da ra zegavlenas axdens igi samoqa-
laqo saproceso samarTlis fundamentur principebsa da 
institutebze. 

samarTalwarmoebaSi am saproceso moqmedebis Ses-
rulebis an Seusruleblobis gadamwyvetma mniSvnelo-
bam ganapiroba sakvlevi Temis Sedareba ucxo qveynebis 
saproceso samarTalisa da mtkicebulebiTiY samarTa-
lis normebTan, maTi dadebiTi da uaryofiTi mxareebis 
gamorkveva da qarTuli saproceso samarTlis Teoriisa 
da praqtikisaTvis saintereso siaxleebis gaziareba. 

4 (affidavit) es aris werilobiTi, ficis qveS gadmocemuli Cveneba 
an mowmis sazeimo gancxadeba. ix., Civil Evidence Act (1995) 32.15 (1).
5 (hearsay evidence) es aris informacia saqmisaTvis mniSvnelobis 
mqone faqtis Sesaxeb, romelic miRebulia ara pirvelwyarodan, 
aramed informaciis matareblisagan, romelic informaciis Si-
naarss awarmoebs pirvelwyarodan. ix., Federal Rules of Civil Proce-
dura, 1997-98, Educational Edition, West Publishig Company, St. Paul, Minn, 
1997, 958.

naSroSi ganxiluli sakiTxebis irgvliv msjeloba mt-
kicebis tvirTis samarTlebrivi bunebis ukeT Secnobis 
cdaa. didi yuradReba eTmoba qarTul kanonmdeblobaSi 
bolo dros ganxorcielebul cvlilebebsa da damatebebs, 
maT dadebiT da uaryofiT mxares. sakvlev TemasTan daka-
vSirebiT vrcladaa gaanalizebuli sasamarTlo praqtika, 
radganN`samarTlis mecnierebasa da sasamarTlo praqtikas 
Soris kavSiri aucilebelia imisaTvis, rom samecniero 
kvlevis Sedegebi praqtikosisTvisac gaxdes saintereso 
da gamosayenebeli~, amitom naSromSi aris cda mieces mas 
SemecnebiTi, informaciuli xasiaTi da imavdroulad, 
gaanalizdes praqtikuli magaliTebic6. 

naSromis mizania mtkicebis tvirTis arsis garkve-
va, misi samarTlebrivi reglamentacia. aseve saproceso 
samarTlis da Tavad sasamarTlos rolis garkveva mxare-
Ta Soris mtkicebis tvirTis ganawilebaSi da mtkicebis 
tvirTis ganawilebis TaviseburebaTa warmoCena praqti-
kuli magaliTebiT. kvlevis mizania wvlili Seitanos samo-
qalaqo samarTalwarmoebaSi mtkicebis tvirTis axlebur 
gaazrebasa da saqmeSi monawile mxareTaA mier mtkicebis 
tvirTis realizebaSi, mis praqtikul gamoyenebaSi. mx-
areTa mier mtkicebis tvirTis realizeba da mxareTa So-
ris mtkicebis tvirTis swori gadanawileba mniSvnelovani 
saproceso moqmedebaa samarTalwarmoebaSi, romlis 
roli ufro da ufro izrdeba saqarTveloSi mimdinare 
sasamarTlo reformis farglebSi, romlis amosavali 
wertili aris mxareTa TviTiniciativisa da aqtiurobis 
farglebis gafarToeba. naSromSi ganxilulia sasamarT-
lo praqtikis masalebi, iuridiul mecnierebaSi arsebuli 
doqtrinebi da Sejamebulia maTi dadebiTi da uaryofiTi 
mxareebi.  

6 ix., Wanturia l, samoqalaqo samarTlis zogadi nawili, Tb, 
2011, 26, 27.



20 21

naSromSi warmoCinebulia qarTuli samoqalaqo sap-
roceso samarTlisaTvis ucnobi mtkicebulebis saxeebi, 
romlebsac iTvaliswinebs inglisisa da aSS-is mtkicebiTi 
samarTali ̀ afidevitisa~ da ̀ Cveneba sxvisi sityvebis~ sax-
iT, rac sainteresoa erovnuli samarTlisaTvis. CvenTvis 
ucxo institutebis gamoyenebis miznebidan gamomdinare, 
isini upirvelsad unda ganvixiloT samecniero naSromis 
furclebze, vidre uSualod aisaxeba kanonmdeblobaSi.

naSromi Sesrulebulia SedarebiT-samarTlebrivi 
kvlevis meTodis gamoyenebiT, ramac SesaZlebeli gaxada 
mogveZiebina da Segvedarebina kvlevis obieqti sxva qvey-
nebis kanonmdeblobaSi arsebul analogiur sakiTxebsa da 
problemebTan. eWvgareSea, rom saqarTvelos samoqalaqo 
saproceso samarTali ganicdis kontinenturi evropis 
qveynebis samoqalaqo saproceso samarTlis gavlenas. 
ufro metic, `kontinenturi evropis iurisprudenciaSi 
dRes siamayiT aris aRiarebuli, rom Soreul romis samar-
Tals Tanamedrove saqarTvelos samoqalaqo samarTalSi 
aqvs fesvebi myarad gadgmuli~7. amitom, gverds ver avu-
vli kontinenturi evropis qveynebis samarTlis ojaxebis 
(germania, safrangeTi) kanonmdeblobisa da sasamarT-
lo praqtikis ganxilvas sakvlev TemasTan mimarTebiT. 
agreTve yuradRebaa gamaxvilebuli saerTo samarTlis 
qveynebSi arsebul gamocdilebaze. marTalia am qveynebSi 
arsebobs sruliad gansxvavebuli samarTlebrivi sistema, 
Tumca, dResdReobiT SeiniSneba saerTo samarTlisa da 
kontinenturi evropis samarTlis sistemebs Soris inte-
gracia da maTi daaxloebis gzebi imdenad TvalsaCinoa, 
rom sakvlev TemasTan mimarTebiT warmoCinebulia sa-
samarTlo mtkicebis is gansxvavebuli wesebi da mtkiceb-
ulebaTa saSualebebi, romlebsac iTvaliswinebs inglissa 

7 Wanturia l, Sesavali saqarTvelos samoqalaqo samarTlis 
zogad nawilSi, Tb, 1997, 9.

da aSS-Si moqmedi samarTlebrivi aqtebi, rac sainteresoa 
saqarTvelos samoqalaqo saproceso samarTlisaTvis, im 
TvalsazrisiT, rom isini xels Seuwyoben saqarTvelos 
samoqalaqo saproceso samarTliT gaTvaliswinebuli 
mtkicebis tvirTis axlebur gaazrebasa da konkretul 
sadavo sakiTxze mtkicebis tvirTis saTanadod realize-
bisaTvis saWiro mtkicebulebebis imgvari saSualebebis 
gamoyenebasac, rasac iTvaliswinebs inglisSi moqmedi 
kanoni `samoqalaqo saqmeebze mtkicebulebaTa Sesaxeb~8 
da aSS-Si moqmedi `federaluri wesebi mtkicebulebaTa 
Sesaxeb~9. 

8 Civil Evidence Act (1995) 32.15 (1); 1 (2) (a).
9 Federal Rules of Evidence (1995) article VIII.
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Tavi I 

mtkicebis tvirTis arsi da misi mniSvneloba 
saqarTvelos samoqalaqo saproceso 

samarTalSi

§1. mtkicebis tvirTis buneba da misi 
filosofiuri daxasiaTeba

SeuZlebelia moiZebnos iuristi, romelmac uaryos 
mtkicebulebaTa mniSvneloba samoqalaqo, administraci-
uli, saarbitraJo, Tu sisxlis saproceso samarTalSi. mt-
kicebulebebs gaaCniaT Sinaarsi, anu sasarCelo faqtebis 
Sesaxeb informacia; procesualuri forma, romelic iwo-
deba mtkicebis kanonier formad, dabolos, maT axasiaTebs 
mtkicebulebiTi informaciis miRebisa da gamokvlevis, 
da mtkicebis saSualebebis gansazRvruli procesualuri 
wesrigi. es sami niSani gansazRvravs sasamarTlo mtkice-
bulebis samarTlebriv bunebas. dasaxelebuli nebismieri 
komponentis ararseboba ganapirobebs mTlianad mtkice-
bulebis ukugdebas. mtkicebuleba moklebuli Tavis Sem-
ecnebiT Sinaarss an procesualur formas araa mtkiceb-
uleba10. 

sasamarTlos saqmianobaSi yvelaze rTuli saqmiano-
ba aris wanamZRvrebis dadgena da maTi zusti gamijvna. 
unda ganisazRvros, erTi mxriv, materialuri samarTlis 
Sesabamisi norma da, meore mxriv, Sesafasebeli SemTxve-
vis faqtobrivi garemoebebi. saboloo jamSi, samarTlis 
Semfardebeli organos mier miRebuli gadawyvetilebis 
kanoniereba da dasabuTeba damokidebulia mtkicebis pro-
cesisadmi saproceso da materialuri kanonmdeblobiT 
zustad gansazRvruli midgomiT.

10 ix., Треушников М. К, Доказательства и Доказывание Сов. Гражданском 
Процессе, М, 1982, 9.

saqarTvelos samoqalaqo saproceso kodeqsi ar iZl-
eva mtkicebis tvirTis sakanonmdeblo gansazRvrebas. 

mainc ra aris mtkicebis tvirTi?
_ Teoriulad mtkicebis tvirTs ver ganvixilavT, 

rogorc ̀ kanoniT dadgenil valdebulebas~11,  radgan saqa-
rTvelos samoqalaqo saproceso kodeqsi misi Seusrule-
blobisaTvis ar iTvaliswinebs sanqcias pirdapiri mniSvn-
elobiT. praqtikuli TvalsazrisiT, mtkicebis tvirTis 
arasaTanado realizeba warmoadgens procesis monawile 
subieqtebis mimarT materialur-samarTlebrivi Tvalsaz-
risiT araxelsayreli da arasasurveli gadawyvetilebis 
miRebis wina pirobas. am TvalsazrisiT, sasamarTlo davis 
saproceso Sedegi mTlianadaa damokidebuli procesis 
monawile subieqtebis mtkicebiT saqmianobasTan. swored 
amitom, mtkicebis tvirTi warmogvidgeba, rogorc modave 
mxareTa Soris riskebis gadanawileba, romelsac, up-
irveles yovlisa, aqvs praqtikuli mniSvneloba, gamom-
dinare iqidan, rom mis gareSe SeuZlebelia saqmisaTvis 
mniSvnelobis mqone faqtebis imgvarad dadgena, rogorc 
es moxda sinamdvileSi. 

konkretulad ra moqmedeba unda Seasrulos mt-
kicebis tvirTis valdebulebis mqone subieqtma imisaT-
vis, rom mis mimarT ar dadges romelime saqmisaTvis mniS-
vnelobis mqone faqtis daumtkiceblobiT gamowveuli 
araxelsayreli materialur-samarTlebrivi Sedegi?

_ mosarCelem sasamarTlos unda miuTiTos yvela im 
garemoebaze, romlebic kanonis mixedviT asabuTebs sasar-
Celo moTxovnas. Tu mosarCelis mier miTiTebuli faqto-
brivi garemoebebi ar akmayofilebs sasarCelo moTxovnas, 

11 `iq, sadac arseboben wesebi, maTi daucveloba moaswavebs Seu-
wynarebel reagirebas an sasamarTlos mier wesebis damrRvevi 
pirebis mimarT sanqciis gamoyenebas~. amgvarad ganmartavs `ka-
noniT dadgenil valdebulebebs~ harti samarTlis koncefcia-
Si. Hart H. L. A, The Concept of Law, New York, 1994, 82, 84.
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maSin sarCeli ukve amis safuZvelzeve ar unda dakmayo-
fildes; xolo rac Seexeba mopasuxes, Tu sarCelSi miTiTe-
bulia yvela im garemoebaze, romlebic kanonis mixedviT 
adasturebs mosarCelis moTxovnis arsebobas, maSin ukve 
mopasuxezea damokidebuli saqmis ganxilvis saboloo 
Sedegi (rezultati), gamomdinare iqidan, rom Tu mopasuxe 
daeTanxmeba mosarCelis mier wardgenil faqtobriv gare-
moebebs an, Tu aRniSnulTan dakavSirebiT, mopasuxem Tavi-
si safuZvliani mosazreba ar gamoTqva (rac faqtobrivad 
niSnavs, rom igi sarCelSi miTiTebul garemoebebs ar xdis 
sadavod), maSin am garemoebebTan dakavSirebiT aRar aris 
saWiro mtkicebulebaTa Segroveba.12 udavo faqtobrivi 
garemoebebi SesaZlebelia miCneul iqnes dadgenilad (rac 
sasamarTlos Sefasebis sagania). SeiZleba CamovayaliboT 
Semdegi wesi: pirveli, mtkicebis tvirTis valdebulebis 
mqone subieqtma Tavisi movaleobis Sesasruleblad sa-
samarTloSi unda warmoadginos mtkicebuleba, im faqtis 
dadasturebis mizniT, romlis damtkicebac misi movaleo-
baa. amiT procesis monawile mxare adasturebs yovelgvar 
eWvs, gamoricxavs saqmisaTvis mniSvnelobis mqone gare-
moebaTa urTierTSoris winaaRmdegobas13. 

yovel samoqalaqo saqmeze dasabuTebuli gada

wyvetilebis miRebis Semecnebis erTaderT gzas mtkice-
ba warmoadgens da igi ganimarteba, rogorc saqmisaTvis 
mniSvnelobis mqone faqtobrivi garemoebebis dadgena.14 
mtkicebaSi moiazreba procesis monawile subieqtebis 

12 ix., Todua m, qurdaZe S, calkeuli kategoriis saqmeebze 
gadawyvetilebis miRebis meTodika, Tb, 2005, 82.
13 `Beweisvereitelung~ durch beweisbelastete Partei und Nachholbarkeit in der 
Berufungsinstanz, NJW,1991, 2069<  http://beck- online.beck.de/?vpath=bibdat
a%5Czeits%5Cnjw%5C1991%5Ccont%5Cnjw.1991.2069.1 .htm&pos=5&hlw
ords=beweislastumkehr#xhlhit> (17.10.2010  
14 ix., Треушников М. К, Доказательства и Доказывание Советском 
Гражданском Процессе, М, 1982, 22.

imgvari saqmianoba, romelic mimarTulia saqmis gadawyve-
tisaTvis mniSvnelobis mqone faqtebis arsebobis an 
ararsebobis dasadgenad15. literaturaSi es faqtobrivi 
monacemebi ganixileba, rogorc realuri sinamdvilis 
faqtebi, romlebsac kavSiri aqvs dasadgen garemoebebTan 
an maT Sesaxeb monacemebTan16. 

mtkicebulebaTa TeoriaSi mtkicebis qveS moiazreba 
sasamarTlosa da sxva pirebis mtkicebiTi saqmianoba, ro-
melic moicavs Semdeg stadiebs: mtkicebis sagnis gansaz-
Rvras, mtkicebulebaTa Segrovebas (mtkicebulebaTa 
gamovlena, maTi Sekreba da sasamarTloSi wardgena), mt-
kicebulebaTa sasamarTloSi gamokvlevas, mtkicebule-
baTa Sefasebas17. mtkicebas eqvemdebareba is garemoebebi, 
romlebic asabuTebs sasarCelo moTxovnas da sarCelis 
faqtobriv garemoebebs, aseve mowinaaRmdege mxaris mier 
sarCelis faqtobrivi garemoebebisa da sasarCelo 
moTxovnis uaryofas, aseve sxva garemoebebi, romlebic 
mniSvnelovania saqmis gadawyvetisaTvis. sarCelis samo-
tivacio nawili unda Seicavdes miTiTebas imis Sesaxeb, 
Tu raSi mdgomareobs uflebis darRveva an mosarCelis 
uflebisa da kanoniT daculi interesebis darRvevis sa-
SiSroeba. mosarCelem unda moixmos yvela is mtkicebule-
ba, romliTac daadasturebs sarCelSi miTiTebul gare-
moebebs, xolo, Tavis mxriv, mopasuxem SesagebelSi unda 
Camoayalibos sapasuxo Sexeduleba sarCelis faqtobriv 
garemoebebTan dakavSirebiT. mtkicebis sagnis gansazRvra 
da warmosadgeni mtkicebulebebis dasaSveboba Tavdapir-

15 ix., Юдельсон К. С, Проблема Доказывания в Сов. Гражданском 
Процессе, М, 1951, 33.
16 ix., Воложанин В. П, Земченко Н. А, Сов. Гражданский Процесс, М, 
1988, 194, 195.
17 ix., Комментарий к Гражданскому Процессуальному Кодексу РФ, под 
редакцией Жилин Г. А, М, 2008, 135-137.
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velad ganisazRvreba sarCelSi da SesagebelSi. mosarCe-
lis mier misi wili mtkicebis tvirTis Seusruleblobis 
SemTxvevaSi, gadawyvetileba gamotanili iqneba saqmis nam-
dvili faqtobrivi garemoebebisa da mosarCelis intere-
sebis gaTvaliswinebis gareSe. swored amaSi mdgomareobs 
mtkicebis tvirTis valdebulebis mqone subieqtis mier 
mtkicebis tvirTis SeusruleblobiT damdgari uaryofi-
Ti Sedegi. 

amdenad, saproceso da materialuri kanonmdeblobiT 
gaTvaliswinebuli savaldebulo, dasabuTebuli poziciis 
ararsebobam SesaZlebelia mxareebi miiyvanos uaryofiT 
Sedegebamde, rac mosarCelisaTvis mdgomareobs sarCelis 
dakmayofilebaze srul an nawilobriv uaris TqmaSi, xolo 
mopasuxisaTvis mis mimarT wardgenili moTxovnis srul an 
nawilobriv dakmayofilebaSi.

garda amisa, unda iTqvas isic, rom mxolod mtkiceb-
ulebis warmodgena ar niSnavs, rom mxarem ukve Seasrula 
Tavisi movaleoba. saqme isaa, rom warmodgenili mtkiceb-
uleba unda pasuxobdes mtkicebulebaTa gankuTvnadobisa 
da dasaSvebobis Sesaxeb kanoniT gaTvaliswinebuli prin-
cipebis moTxovnebs. amave dros, sasamarTloSi warmod-
genili mtkicebulebebi iseT kavSirSi unda iyos dasadgen 
garemoebasTan, rom SeiZlebodes am garemoebis arseboba-
ararsebobis Sesaxeb utyuari daskvnis gakeTeba. magali-
Tad, erT-erT samoqalaqo saqmeze ss `k.s.b-s~ saapelacio 
saCivris gamo, mowinaaRmdege mxaris, g.b-is mimarT, davis 
saganze _ Cuqebis xelSekrulebis baTilad cnoba samo-
qalaqo saproceso kodeqsis 102-e muxlis pirveli nawil-
iT gaTvaliswinebuli normis danawesidan gamomdinare, 
romelic Seicavs zogad debulebas mxareTaA mtkicebis 
tvirTTan dakavSirebiT, sasamarTlom miuTiTa, rom ss 
`k.s.b~ rogorc mosarCele, valdebuli iyo mieTiTebina da 
waredgina mtkicebulebebi im garemoebis dasadasturebe-

lad, rom g.b-sa da mis arasrulwlovan Svils Soris dade-
buli garigeba iyo moCvenebiTi xasiaTis, rac SeiZleba 
ganpirobebuli yofiliyo mopasuxis mier xelSekrulebiT 
nakisri valdebulebebis SesrulebisaTvis Tavis arideb-
iT. am garemoebebis arsebobis damadasturebeli mtkiceb-
ulebebi, anu mtkicebis tvirTi, saqarTvelos samoqalaqo 
kodeqsis 56-e muxlis pirveli nawiliT gaTvaliswinebuli 
normis makvalificirebeli garemoebebis arsebobis dasa-
dastureblad, ekisreboda modave mxares18. 

saqmeSi monawile mxaris saproceso moqmedeba, ro-
melic miznad isaxavs saqmisaTvis mniSvnelobis mqone 
faqtis dadasturebas unda Seesabamebodes kanons. Ses-
rulda Tu ara samarTalurTierTobis subieqtze dakis-
rebuli damtkicebis movaleoba sasamarTlos Sefasebis 
sagania. pirvel rigSi, sasamarTlo ikvlevs warmodgenili 
mtkicebulebis Sinaarss da gansazRvravs mis iuridiul 
mniSvnelobas, kerZod, afasebs Tu ra daskvna SeiZleba 
gakeTdes warmodgenili mtkicebulebis safuZvelze im 
garemoebasTan mimarTebiT, romlis dasamtkicebladac 
igi warmoadgines19. sasamarTlo msjelobs imis Taobaze, 
dasturdeba Tu ara esa Tu is sadavo faqtobrivi gare-
moeba im mtkicebulebiT, romlis dasadasturebladac 
igi warmoadgines Tu, dasturdeba raime sxva garemoeba, 
romelic, Tavis mxriv, SesaZlebels xdis zemoT aRniSnul 
dasamtkicebel garemoebasTan dakavSirebiT logikuri 
daskvnebis gakeTebas. am SemTxvevaSi, saubaria irib mt-
kicebulebaze, kerZod, damxmare faqtobriv garemoebe-
bze, romlebic arapirdapir, magram saboloo jamSi, mainc 
18 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2010 wlis 19 martis gadawyvetileba, samoqalaqo saqme 
#2b/2795-09; susg. 2011 wlis 1 noemberi, samoqalaqo saqme #as-715-
674-2011. xelmisawvdomia mxolod sasamarTlos arqivSi.
19 ix., Leo levin A, Shuchman P, Yablon C, Cases and Materials on Civil Proce-
dura, 1997 Supplement, successor edition, Westbury, New York, 1997, 237, 238.
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adasturebs sadavo ZiriTadi garemoebis arsebobas (nam-
dvilobas). amasTan, e.w. Sinagani garemoebebis, anu raimes 
codna an ganzraxva, damtkiceba praqtikulad SesaZle-
belia mxolod iribi mtkicebulebis safuZvelze; xolo 
sakiTxi imis Sesaxeb aqvs Tu ara iuridiuli mniSvneloba 
ama Tu im irib mtkicebulebas, emyareba mosamarTlis pi-
rad gamocdilebas. swored sasamarTlos Sefasebis saga-
nia ama Tu im iribi mtkicebulebis sarwmunooba, raSic sa-
samarTlos exmareba Sinagani rwmena. 

samarTlebrivi davisas samoqalaqo saqmeTa ganmx-
ilveli sasamarTlo mxolod kanonis nebis aRmsruleblad 
da kanonis Semfardeblad ar gvevlineba. sasamarTlos 
amocana ufro metia vidre kanonis Sefardeba. sasamarT-
lom samarTlianoba unda aRadginos, sasamarTlom Tavis 
gadawyvetilebaSi unda gadmosces is, Tu modave mxareTa 
Soris realurad ra urTierTobas hqonda adgili. am miznis 
misaRwevad mosamarTles ori dabrkoleba aqvs dasaZlevi: 
pirvel rigSi, man unda gamoarkvios, Tu ra moxda sinamd-
vileSi, rac xSirad arc ise iolia, vinaidan mosarCelis axs-
na-ganmarteba ar aris mkafio da xSir SemTxvevaSi, saWiroe-
bs dazustebas; amavdroulad, igi ar emTxveva mopasuxis 
axsna-ganmartebas. Semdgom, mosamarTlem samarTlebrivad 
unda Seafasos gansaxilveli saqmis faqtobrivi garemoe-
bebi da daadginos, arsebobs Tu ara sasarCelo moTxovnis 
safuZveli. `rTuli da saxifaToa wanamZRvrebis dadgena 
da ara maTgan daskvnis gakeTeba; daskvna gardauvlad da 
TavisTavad keTdeba, magram wanamZRvrebis povna warmoad-
gens sirTules da aq gvtovebs Cven logika. iuridiuli 
gadawyvetilebebi miiReba wanamZRvrebis Ziebis, gamijvnis, 
dadgenisa da formalur-logikuri azrovnebis urTierTka-
vSiris Sedegad~20. saqmisaTvis mniSvnelobis mqone faqtebis 

20 Schopenhauer A, Vorlesungen über die gesamte Philosophie, Erster Teil, Cap. 
3 (Werke, hrsg. v. P. Deussen, Bd. 9, 1913, 361). vuTiTeb: cipeliusi r, 

dadgenilad miCneva ganekuTvneba SefasebiT kategorias, 
rac gulisxmobs, rom faqtis sadavod Tu udavod miCneva 
mxolod samosamarTlo uflebamosilebis sferoa. amdenad 
faqti miiCneva dadgenilad mxolod im SemTxvevaSi, Tu sa-
samarTlo mas aseTad miiCnevs, Tu sasamarTlo darwmunde-
ba am faqtis arsebobaSi. mosamarTlisaTvis amgvari rwmenis 
Seqmna im pirTa movaleobaa, romlebsac yovel konkretul 
saqmeSi ekisrebaT mtkicebis tvirTi. praqtikuli Tvalsaz-
risiT, SesaZlebelia iseTi SemTxvevac, rodesac Sinagani 
rwmena mosamarTleebisa ar aRmoCndeba utyuari, rodesac 
igi darwmundeba imaSi, rac sinamdviles ar Seesabameboda 
da amis gamo saqmes arasworad gadawyvets. aseT SemTxveva-
Si, saqmis araswori gadawyveta, imiT ki ar aris gamowveuli, 
rom mosamarTlis Rrma, safuZvliani Sinagani rwmena yalbi 
aRmoCnda, aramed imiT, rom mosamarTle jerovnad ver Cas-
wvda saqmis yvela garemoebas maT erTobliobaSi da Tavisi 
daskvna mxolod zedapirulad miRebul STabeWdilebas 
daafuZna. aseT SemTxvevaSi, STabeWdilebis Sinagan rwmenad 
miCneva Secdomaa. amitom, Tuki mosamarTles ara aqvs Seqm-
nili mtkice rwmena, Tu man ver gaaqarwyla Tundac mciredi 
eWvi, maSin saqmis garemoebebi damtkicebulad ar unda mi-
iCnios da gadawyvetileba ar unda miiRos21. erT-erT saq-
meze sasamarTlos gadawyvetilebis gauqmebis safuZvlad 
saqarTvelos uzenaesma sasamarTlom saqmeze Sekrebili 
mtkicebulebebis araswori samarTlebrivi Sefaseba mi-

iuridiuli meTodebis moZRvreba, me-10 gadamuSavebuli gamo-
cema, miunxeni, 2006. (Targmani qarTul enaze – ToTlaZe l, sa-
mecniero redaqtori turava m. (2009)), 109. mixedviT.
21 `im qveynebSi, romlebic adreve gaxdnen evrokavSiris wevrebi 
(CexeTi, holandia, ungreTi) mTavar problemad sasamarTlo 
sistemis mikerZoebuloba ki ar miiCneva, aramed ufro metad 
mosamarTleTa profesionlizmi da Tavad sistemis efeqturo-
ba~. ix., The Case Law of Central and Eastern Europe. Enforcement of Con-
tracts, Vol. 1, Ed. by Mussman S, Tajti T, Germany, 2009, 14. 
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iCnia da miuTiTa, rom saqmis ganmxilvelma sasamarTlom 
daarRvia saqarTvelos ssk-is 105-e muxlis meore nawilis 
moTxovna, romlis Tanaxmad, sasamarTlo afasebs mtkice-
bulebebs Tavisi Sinagani rwmeniT, romelic unda emyare-
bodes sasamarTlo sxdomaze maT yovelmxriv, srul da 
obieqtur ganxilvas, ris Sedegadac sasamarTlos gamoaqvs 
daskvna saqmisaTvis mniSvnelobis mqone garemoebebis arse-
bobis an ararsebobis Sesaxeb. sakasacio palatis mosazre-
biT, saqmis ganmxilvelma sasamarTlom arasworad ganmarta 
saqarTvelos samoqalaqo saproceso kodeqsis 102-e muxlis 
mesame nawili: ̀ saqmis garemoebebi, romlebic kanonis Tanax-
mad unda dadasturdes garkveuli saxis mtkicebulebebiT, 
ar SeiZleba dadasturdes sxva saxis mtkicebulebebiT~. 
palatis ganmartebiT, kanonis es moTxovna iTvaliswinebs 
iseT SemTxvevas, roca ama Tu im garemoebis dasamtkice-
blad kanoniT gaTvaliswinebulia mtkicebis standarti 
_ specialuri mtkicebuleba. konkretul SemTxvevaSi, mx-
areTa Soris warmoSobili samarTlebrivi urTierToba 
gaTvaliswinebuli iyo saqarTvelos samoqalaqo kodeqsis 
1484-e muxliT, romelic adgenda memkvidreTa pasuxismge-
blobas mamkvidreblis kreditorTa winaSe da am muxlidan 
warmoSobili kanonismieri valdebulebebis dadasturebi-
saTvis kanoniT raime specialuri forma an mtkicebuleba 
gaTvaliswinebuli ar yofila22. amitom, am muxlze, kerZod, 
saqarTvelos samoqalaqo saproceso kodeqsis 102-e mux-
lis mesame nawilze miTiTebiT mowmeTa Cvenebebis uaryofa 
ar gamomdinareobda kanonidan23. 

amosavali wertili erTia: mosamarTlem saqmisaTvis 
22 saqarTvelos uzenaesi sasamarTlos gadawyvetilebebSi gamo-
yenebul normaTa ganmartebani, Tb, 2010, 17, 18.
23 susg. 2002 wlis 4 marti, samoqalaqo saqme #3k/441-01. 
gadawyvetileba gamoqveynebulia samoqalaqo, samewarmeo da 
gakotrebis saqmeebze saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebaTa krebulSi.

mniSvnelobis mqone garemoebebs saqmeSi monawile orive 
mxaris poziciidan unda Sexedos. saqmis namdvili gare-
moebebis danaxva da mxareTa realuri urTierTobebis 
garkveva SesaZlebelia mxolod aseT SemTxvevaSi24. cxadia, 
am dros mosamarTleze moqmedebs Zlieri emociuri foni, 
magram mTavari am emociis arseboba rodia, mTavaria is, 
aqvs Tu ara adgili am emociiis marTvas da saboloo jamSi, 
Camoyalibdeba Tu ara yovelgvari emociisagan ganTavisu-
flebuli Sinagani rwmena. 

gamomdinare iqidan, rom mtkicebis tvirTis reali-
zeba sabolood gavlenas axdens saqmis ganmxilveli sa-
samarTlos Sinagani rwmenis Camoyalibebaze, `mtkicebis 
tvirTi~ unda ganimartos, rogorc modave mxareTa 
imgvari saproceso moqmedeba, romlis Sesrulebaze an 
piriqiT, Seusruleblobazea damokidebuli sasamarTlos 
mier samoqalaqo saqmeze modave mxareTaTvis xelsayreli 
Tu, araxelsayreli gadawyvetilebis miReba25. 

24 ix., Leo levin A, Shuchman P, Yablon C, Cases and Materials on Civil Proce-
dura, Westbury, New York, 1992, 516.
25 ix., Othmar J, Zivilprozessrecht, München, 1993, 179-210; Rosenberg L, 
Schwab K, Gottwald P, Zivilprozessrecht, München, 2009, 638-735.
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§2. mtkicebis roli da misi mniSvneloba 
samarTalwarmoebisas

saproceso moqmedebebs Soris mtkicebis gansakuTreb-
uli rolis xazgasasmelad, pirvel rigSi, mtkiceba unda 
davaxasiaToT iuridiul literaturaSi arsebuli mosaz-
rebebis mixedviT. 

sasamarTlo mtkicebis arsis Sesaxeb iurispruden-
ciaSi gamoiyofoda gansxvavebuli Tvalsazrisi. kerZod, 
mtkiceba ganisazRvreboda, rogorc saproceso kanonmde-
blobiT gaTvaliswinebuli xerxebiTa da saSualebebiT 
ganxorcielebuli moqmedeba, rac mdgomareobda faqtebis 
arsebobis an ararsebobis Sesaxeb obieqturi WeSmaritebis 
principis dadgenaSi.26 

Tanamedrove samoqalaqo samarTalwarmoebaSi sa-
samarTlos mier obieqturi WeSmaritebis miRwevis prin-
cipma Sewyvita arseboba. axali samarTlebrivi koncef-
ciiT sasamarTlo moqmedebs ara sasamarTlo aqtivobis 
principis Sesabamisad, rac damaxasiaTebeli iyo sabWouri 
samarTlebrivi koncefciisaTvis, aramed sasamarTlo mx-
olod xelmZRvanelobs mxareTa Soris warmoebul davas. 
amdenad, moxda sasamarTlo aqtiurobis principis trans-
formacia sasamarTlo xelmZRvanelobad27. 

Tanamedrove koncefciis Tanaxmad, mosamarTle `Se-
boWilia~ mxareTa miTiTebebiT da gamosayenebeli samarT-
lis normiT. mosamarTle ar aris Tavisufali axali qcevis 
wesebis dadgenaSi. 

26 ix., Юдельсон К. С, Судебные доказательства и практика их использования 
в Гражданском Процессе, М, 1956, 78; Лилуашвили Т. А, Предмет и бремя 
доказиваныя в Гражданском Процессе, Тб, 1957, 55.
27 ix., qiria g, sasamarTlo gadawyvetilebaTa gadasinjvis Teor-
iul-praqtikuli komentarebi saqarTvelos samoqalaqo sapro-
ceso kodeqsis mixedviT, Tb, 2002, 29. 

zemoT aRniSnuli msjelobisagan absoliturad gan-
sxvavebul Sexedulebas aviTarebdnen Tavisufali skolis 
mimdevrebi: kantoroviCi, fuqsi, erlixi, isei, romelTa 
azriT, `mosamarTle gadawyvetilebas Rebulobs ara kan-
onis safuZvelze, aramed `realuri cxovrebiseuli urT-
ierTobebidan~ gamomdinare. samarTlis normis avtoria 
ara saxelmwifo, aramed mosamarTle, mosamarTle kanonze 
maRla dgas. Tavisufali skola uaryofda xelisuflebis 
danawilebas, aseve kanonis mier mosamarTlis SeboWvis 
principebs~.28 

`mosamarTlis `boWvasa~ da mis mier axali qcevis we-
sebis gansazRvris TavisuflebasTan mimarTebiT saerTo 
paralelebi axasiaTebs kontinenturi evropis samarTlis 
sistemebsa da inglisur samarTals. ZiriTadi gansxvaveba, 
cxadia isaa, rom mosamarTlis ̀ boWva~ ara kanonTan, aramed 
wina precedentebTan mimarTebiT aris gansaxilveli~29. 
mosamarTlis SezRudva precedentiT Tanamedrove peri-
odSi ar atarebs imgvar imperatiul xasiaTs, rogoric mas 
hqonda me-19 saukunis miwuruls. magaliTad, `lordTa 
palata uflebas itovebs saWiroebis SemTxvevaSi, kerZod, 
usamarTlo gadawyvetilebis miRebis Tavidan acilebi-
sa da samarTlis Semdgomi ganviTarebis interesebidan 
gamomdinare arsebuli precedentisagan gansxvavebuli 
gadawyvetilebebi miiRos~.30

qarTuli sasamarTlo reformis Sedegad samoqalaqo 
samarTalwarmoebaSi Zirfesvianad Seicvala mxareTa aq-
tiurobis masStabi. dRes moqmedi saproceso kanonmde-

28 ix., xubua g, samarTlis Teoria, Tb, 2004, 181. 
29 ix., kereseliZe d, kerZo samarTlis uzogadesi sistemuri cne-
bebi, Tb, 2009, 70.
30 Zweigert/Kötz, Rechtsvergleichung, 1996, §18 II, 225 f. vuTiTeb: kere-
seliZe d, kerZo samarTlis uzogadesi sistemuri cnebebi, Tb, 
2009, 72. mixedviT.
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blobiT udidesi mniSvneloba eniWeba modave mxareTa 
TviTiniciativas, SejibrebiTobis princips, romlis amo-
savali wertili aris swored saqmis faqtobrivi garemoe-
bebis damtkicebis tvirTis modave mxareTa mier reali-
zeba. gamomdinare iqidan, rom Tanamedrove samoqalaqo 
saproceso samarTalSi dispoziciurobis principis moq-
medebis pirobebSi, swored mtkicebis tvirTis realizeba-
sa da mis xarisxzea damokidebuli mxareTa Soris warmoSo-
bili davis (konfliqtis) saproceso Sedegi, Sesabamisad, 
samarTalwarmoebisas gadamwyveti faqtoria mxareTa mier 
mtkicebis tvirTis realizeba.

mtkicebis tvirTis mniSvneloba TvalsaCinoa mtice-
bulebaTa Sefasebis procesSic, im mizeziT, rom mtkice-
bulebaTa Sefasebis dasrulebisas sasamarTlosaTvis 
mtkicebis sagani an dadasturebulia, an ara. Tuki saqmis 
ganmxilveli mosamarTle mtkicebis sagans ar miiCnevs da-
dasturebulad, es aisaxeba im mxaris sazianod, romelsac 
aRniSnuli garemoebis dasadastureblad ekisreboda mt-
kicebis saganSi Semavali faqtebis damtkicebis tvirTi. 

sasamarTlo gadawyvetilebaze, aseve aisaxeba mt-
kicebis tvirTis Sebrunebis Sedegebi31, gamomdinare iqi-
dan, rom rodesac im mxaris ganmarteba, romelsac ekisre-
ba mtkicebis tvirTi gaqarwylebulia, saxezea faqtobrivi 
garemoeba imis Taobaze, rom mxarem ver daadastura mis 
mier miTiTebuli garemoebebi sarwmuno mtkicebulebe-
biT. 

31 mtkicebis tvirTis Sebrunebaze saubaria naSromis me-6 para-
grafSi, amitom am sakiTxze aq ar SevCerdebi.

§3. mtkicebis tvirTis valdebulebis mqone 
subieqtebi 

a. �mosarCele da mopasuxe mxareebi, rogorc mtkicebis 
tvirTis valdebulebis mqone subieqtebi

daismis kiTxva – vin unda warmoadginos mtkicebuleba 
sasamarTloSi, vis ekisreba mtkicebis tvirTi.

sasarCelo warmoebaSi monawileobs ori urTierT-
dapirispirebuli iuridiuli interesis mqone mxare: mo-
sarCele da mopasuxe. mtkicebis tvirTis valdebulebis 
mqone subieqtia procesis monawile is mxare, romlis 
uflebebsa da valdebulebebze SesaZloa imoqmedos sa-
samarTlo gadawyvetilebam. aseT pirebs ki, upirveles 
yovlisa, warmoadgenen mosarCele da mopasuxe. isini val-
debuli arian warmoadginon sasamarTloSi sarCelSi an/da 
SesagebelSi miTiTebuli faqtobrivi garemoebebis dama-
dasturebeli mtkicebulebebi, rom ar dadges maT mimarT 
maT mierve miTiTebuli faqtobrivi garemoebebis daudas-
tureblobiT gamowveuli araxelsayreli materialur-
samarTlebrivi Sedegi. 

praqtikulad, mtkicebulebebis Segrovebisaken mimar-
Tuli moqmedeba unda daiwyos jer kidev saqmis aRZvramde, 
rac niSnavs imas, rom sasarCelo warmoebis dawyebamde mo-
sarCele an mosarCelis warmomadgeneli unda darwmundes 
sasarCelo moTxovnis safuZvlianobasa da sasarCelo 
faqtebis dasadastureblad Sesabamisi mtkicebulebebis 
arsebobaSi. Tumca, ZiriTadi moqmedeba aucilebeli mt-
kicebulebebis mosaZieblad iwyeba saqmis sasamarTlo 
ganxilvisaTvis momzadebis etapze, rodesac mxareebi iRe-
ben srul informacias sasarCelo moTxovnis material-
uri safuZvlisa da sarCelis uaryofis Sesaxeb. rogorc 
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wesi, am etapze mxareebma unda Caataron dokumentebis 
gonivruli Zieba sadavo faqtis dadasturebisa Tu uaryo-
fis mizniT, romelic maTTvis cnobili xdeba SejibrebiTi 
dokumentebis (sabuTebis) gacvlis Sedegad. yvela sadavo 
faqtis mtkicebis tvirTi, romelic miznad isaxavs saq-
mis irgvliv dakavSirebuli garemoebebis gamokvlevas, ar 
ekisreba procesis monawile mxolod erT subieqts. mt-
kicebis valdebulebis mqone subieqtebi arian procesis 
monawile mxareebi, romelTa uflebebsa da valdebulebe-
bze uSualod moqmedebs saqmis ganxilvis saproceso Sede-
gi, Tumca sakiTxi imis Sesaxeb, rogori wesiT nawildeba am 
subieqtebs Soris mtkicebis tvirTi ganxilulia naSromis 
mesame TavSi. 

b. �mesame pirebi, rogorc mtkicebis tvirTis valdeb-
ulebis mqone subieqtebi

sakiTxis am kuTxiT gaSuqebisas unda SevexoT samar-
TalwarmoebaSi monawile im subieqtebis damokidebule-
bas mtkicebis tvirTis realizebasTan, rogoricaa mesame 
piri. imis mixedviT Tu rogoria mesame piris iuridiuli 
interesi konkretuli davis mimarT, mesame pirebi iyo-
fian or jgufad: mesame pirebi damoukidebeli sasarCelo 
moTxovniT da mesame pirebi damoukideeli sasarCelo 
moTxovnis gareSe. 

damoukidebeli sasarCelo moTxovnis mqone mesame 
pirebi Sedian mxareTa Soris im droisaTvis dawyebul pro-
cesSi sarCelis Setanis gziT. cxadia, sarCelis Setanisas 
mesame pirebis damoukidebeli moTxovna sadavoa, ram-
denadac kiTxvaze: sargebloben Tu ara mesame pirebi sa-
davod qceuli uflebiT, pasuxobs sasamarTlo Semajameb-
el gadawyvetilebaSi32. gamomdinare iqidan, rom saqmeze 

32 Sead. gabelaia q, mesame pirebi samoqalaqo samarTalis pro-

gamotanili gadawyvetileba SesaZloa Seexos mesame piris 
uflebebs da saqmisaTvis mniSvnelobis mqone faqtebis 
daumtkiceblobiT damdgari araxelsayreli Sedegi Sei-
Zleba gavrceldes mesame pirze, unda davaskvnaT, rom da-
moukidebeli moTxovnis mqone mesame piric warmoadgens 
mtkicebis tvirTis valdebulebis mqone subieqts. Sesa-
bamisad, igi flobs yvela im uflebebs da mas ekisreba is 
saproceso valdebulebebi, rogoric zogadad ekisrebaT 
mxareebs. 

sainteresoa gairkves sakiTxi imis Sesaxeb ekisreba Tu 
ara mtkicebis tvirTi mesame pirs im SemTxvevaSi, Tu mas 
ara aqvs aRZruli sarCeli damoukidebeli moTxovniT. 

damoukidebeli moTxovnis gareSe mesame piris am val-
debulebasTan dakavSirebiT sakiTxis gaSuqeba upriani 
iqneba arsebuli sasamarTlo praqtikis magaliTiT, ro-
melic Seexeba samoqalaqo saqmes l. f-s sarCelze, mopasuxe 
notarius m. b-sa da mesame piris, i. k-s mimarT, samkvidro 
mowmobis gacemis Sesaxeb moTxovnaze. saqmis faqtobrivi 
garemoebebis mixedviT, 20.02.2000w-s gardacvlili mosar-
Celis dedas hyavda ori pirveli rigis memkvidre. mTliani 
samkvidro qoneba faqtobrivi flobiT miRebuli hqonda 
mxolod erT-erT pirveli rigis memkvidres _ mesame pirs 
i.k-s. mosarCele sadavod xdida mesame piris mier samkvi-
dros faqtobrivi flobiT miRebis faqts. sakasacio pala-
tis msjelobis sagans warmoadgenda sakiTxis garkveva 
imis Sesaxeb, SesaZlebeli iyo Tu ara qvemdgomi instanci-
is sasamarTlos daedgina damoukidebeli moTxovnis gar-
eSe mesame piris mier samkvidros flobis faqti. sakasacio 
palatam miuTiTa saqarTvelos sk-is 1421-e muxlis meore 
nawilze, romlis Tanaxmad, samkvidro miRebulad miiCneva 
Tu memkvidre faqtobrivad Seudgeba samkvidros flobas 
an marTvas, rac udavod mowmobs, rom man samkvidro mi-

cesSi, liluaSvili T, saiubileo krebuli `75~, Tb, 256.
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iRo. palatam ganimarta, rom samkvidros miReba calmxri-
vi garigebaa, romlis arsebobis faqtis wardgenis ufle-
bamosileba, aqvs mesame pirsac damoukidebeli moTxovnis 
gareSe. imisaTvis rom, sasamarTloSi wardgenil iqnes faq-
tobrivi flobiT samkvidros miRebis damadasturebeli 
mtkicebuleba, romliTac ganisazRvreba memkvidris uf-
lebrivi Sinaarsi, ar aris aucilebeli amis Sesaxeb man aR-
Zras sarCeli da moiTxovos samkvidros faqtobrivi flo-
biT miRebis dadastureba. aRniSnuli moTxovniT sarCelis 
aRZvra aris misi ufleba, rac daculia dispoziciurobis 
principiT. im SemTxvevaSi, Tu mesame pirs ara aqvs aRZruli 
sarCeli damoukidebeli moTxovniT, igi uflebamosilia, 
daadasturos mis mier samkvidros miRebis faqti, riTac 
ganisazRvreba mosarCelis sasarCelo moTxovnis dakmay-
ofilebis farglebi33. aRniSnuli praqtikuli magaliTi 
TvalsaCinod warmoaCens mesame piris saproceso valde-
bulebas mtkicebis procesTan dakavSirebiT, miuxedavad 
imisa, gaaCnia Tu ara mas Tavisi damoukidebeli moTxovna. 

daismis kiTxva: Tuki mesame pirs ara aqvs 
gadawyvetilebis gasaCivrebis ufleba, gansxvavebiT pro-
cesSi monawile sxva subieqtebisagan, maSin ratom ekis-
reba mas mtkicebis tvirTi. sxvagvarad rom vTqvaT, Tuki 
mtkicebis tvirTis realizebasa da gadawyvetilebiT dam-
dgar materialur-samarTlebriv Sedegs Soris arsebobs 
pirdapiri kavSiri, maSin ratom ekisrebaT am procesulau-
ri valdebulebis Sesruleba procesis im monawile subi-
eqtebs, romlebsac saproceso kanonmdeblobiT ara aqvT 
miniWebuli gadawyvetilebis gasaCivrebis procesualuri 
uflebamosileba.

_  mesame pirebis institutisaTvis damaxasiaTebeli 
33 susg 2008 wlis 17 seqtemberi, samoqalaqo saqme #as-63-347-
08. gadawyvetileba gamoqveynebulia samoqalaqo, samewarmeo 
da gakotrebis saqmeebze saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebaTa krebulSi.

es Tavisebureba ganpirobebulia im iuridiuli interesiT, 
romelic maT gaaCniaT konkretuli davis mimarT. SeiZleba 
gadauWarbeblad iTqvas, rom damoukidebeli moTxovnis 
gareSe mesame pirebis mtkicebiTi saqmianoba mTlianadaa 
ganpirobebuli im interesebis dacviT, risTvisac isini 
erTvebian mxareTa Soris im droisaTvis dawyebul pro-
cesSi. mesame pirebis mier mtkicebis valdebulebis Ses-
ruleba garkveulwilad gansazRvravs saqmeze gamotanili 
gadawyvetilebiT damdgar materialur-samarTlebriv 
Sedegs. 

g. �mtkicebis tvirTis valdebulebis mqone subieqtebi 
kanonismieri da saxelSekrulebo warmomadgenlo-
bisas

interess iwvevs sakiTxi kanonismieri da saxelSek-
rulebo warmomadgenlobisas mtkicebis tvirTis valde-
bulebis mqone subieqtebis Taobaze. aRniSnuli sakiTxi 
didi praqtikuli mniSvnelobisaa, rac vlindeba mtkice-
biTi procesis realizaciaSi, kerZod, sainteresoa war-
momadgenlis meSveobiT procesSi monawile mxaris axsna-
ganmarteba, rogorc mtkicebuleba. 

saqarTvelos samoqalaqo kodeqsi icnobs kanonier da 
saxelSekrulebo warmomadgenlobas. samoqalaqo kodeqsis 
103-e da 104-e muxlebis erToblivi analiziT, sasamarTlo 
warmomadgenlobad miiCneva imgvari urTierToba, romlis 
ZaliTac erTi mxare (warmomadgeneli) asrulebs sapro-
ceso moqmedebas sxvisi saxeliTa da sxvisi interesebis sa-
sargeblod, xolo uflebebi da movaleobebi warmoeSoba 
warmodgenil pirs. 

`kanonismier warmomadgenlebad~34, rogorc cnobilia, 

34 `kanonismieri warmomadgenloba idealuri an sulac, erTad-
erTi SesaZlo samarTlebrivi cnebaa, romlis meSveobiT 
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gvevlinebian mSoblebi, mSvileblebi, meurve, mzrunveli, 
agreTve organizacia, romelic valdebulia meTvaly-
ureoba gauwios arasrulwlovansa Tu qmeduunarod aRi-
arebul pirs. kanonieri warmomadgenlebi warmosadgen 
pirTa saxeliT asruleben yvela saproceso moqmedebas, 
romelTa Sesrulebis uflebac miniWebuli aqvT warmomd-
genT kanoniT gaTvaliswinebuli SezRudvebiT.

moqalaqeebsa da iuridiul pirebs SeuZliaT awarmoon 
TavianTi saqme sasamarTloSi warmomadgenlis meSveobiT 
davalebis xelSekrulebiT (sk-is 709-e muxli). sasamarT-
lo warmomadgenlobad miiCneva imgvari urTierToba, 
romlis ZaliTac erTi mxare (warmomadgeneli) asrulebs 
saproceso moqmedebas sxvisi saxeliTa da sxvisi intere-
sebis sasargeblod, kerZod, samoqalaqo samarTlwar-
moebis mxareebis (marwmuneblebi) sasargeblod. am gziT, 
uflebamosileba sasamarTloSi saqmis warmoebis Sesaxeb 
uflebas aZlevs warmomadgenels marwmuneblis saxeliT 
Seasrulos yvela saproceso moqmedeba, garda kanonSi 
CamoTvlili iseTi moqmedebisa, romelic uSualod mar-
wmunebelma unda Seasrulos, Tu amis Sesaxeb specialu-
rad aris aRniSnuli marwmuneblis mier gacemul mindobi-
lobaSi. 

saqmisaTvis mniSvnelobis mqone faqtobrivi garemoe-
bebis daumtkiceblobiT araxelsayreli Sedegi (materi-
alur-samarTlebrivi TvalsazrisiT) warmomadgenlis 
mimarT ar dgeba. Sesabamisad, warmomadgeneli ar aris mt-
kicebis tvirTis valdebulebis mqone subieqti. sasamarT-
lo warmomadgeneli sasamarTloSi adasturebs yvela im 

qmeduunaro fizikuri pirebi arasrulwlovanTa, meurveobis 
qveS myofTa da suliT avadmyofTa saxiT, monawileoben samarT-
lebriv urTierTobebSi,~ ix., cvaigerti k, kotci h, SedarebiTi 
samarTalmcodneobis Sesavali kerZo samarTlis sferoSi, tomi 
I, (Targmani qarTul enaze _ sumbaTaSvili e, mecnieruli redaq-
cia niniZe T.), Tb, 2000, 39.

faqts, romelTa mtkicebis tvirTi ekisreba im mxares, 
romelsac is warmoadgens (marwmunebeli). 

amdenad, SegviZlia davaskvanT, rom damtkicebis 
tvirTis valdebulebis mqone subieqtebi marwmuneble-
bi arian da ara maTi warmomadgenlebi. am TvalsazrisiT, 
saqarTvelos samoqalaqo saproceso kodeqsis 127-e mux-
liT gaTvaliswinebul erT-erT mtkicebulebas `mxareTa 
axsna-ganmartebas~ warmoadgens swored kanonismieri Tu 
saxelSekrulebo warmomadgenlebis mier gakeTebuli 
ganmarteba maTTvis cnobili da saqmisaTvis mniSvnelo-
bis mqone garemoebebis Sesaxeb. unda iTqvas isic, rom 
mtkicebulebis am formas gaaCnia rogorc dadebiTi, ise 
uaryofiTi mxare. erTi mxriv, dispoziciurobis principis 
moqmedebis farglebSi sasamarTlo SezRudulia uSua-
lod saqmeSi monawile mxarisagan miiRos axsna-ganmarte-
ba saqmisaTvis mniSvnelobis mqone garemoebaTa Sesaxeb; 
xolo, meore mxriv, saqmisaTvis mniSvnelobis mqone gare-
moebis Sesaxeb warmomadgenlis axsna-ganmartebiT Sinaar-
sobrivi kuTxiT Seicavs garkveul risks, vinaidan, warmo-
madgenlis axsna-ganmartebiT damdgari procesualuri 
Sedegi dgeba uSualod warmodgenili piris mimarT.

d. �prokurori, rogorc mtkicebis tvirTis valdeb-
ulebis mqone subieqti, Tu rogorc saxelmwifos 
warmomadgeneli

mtkicebis tvirTis valdebulebis mqone subieqtebis 
ganxilvisas SeuZlebelia ar SevexoT saqarTvelos 
samoqalaqo saproceso samarTalSi aqtualur sakiTxs, 
samarTalwarmoebis erT-erTi subieqtis - prokuroris 
mtkicebis valdebulebasTan dakavSirebiT. samarTalwar-
moebis am subieqtis mtkicebis movaleobis farglebi gan-
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sxvavdeba sxva subieqtebis mtkicebis valdebulebis far-
glebisagan. 

prokuroris monawileoba samoqalaqo saqmis ganx-
ilvaSi da miT ufro, misTvis sarCelis aRZvris uflebis 
miniWeba aris inovacia saqarTvelos samoqalaqo sapro-
ceso samarTlSi. amgvari situacia damaxasiaTebeli iyo 
mxolod sabWoTa samoqalaqo saproceso samarTlisaT-
vis, sadac mtkicebis valdebulebis subieqtebi iyvnen 
aramarto mxareebi, aramed saqmeSi monawile sxva pirebi, 
romlebic sargeblobdnen saproceso uflebebiTa da 
movaleobebiT. maT, rogorc iuridiulad dainteresebul 
subieqtebs miniWebuli hqondaT uflebebi, romlis ZaliT 
aqtiur monawileobas Rebulobdnen samoqalaqo samar-
TalwarmoebaSi, aRZravdnen sarCels, SeeZloT gavlena 
moexdinaT procesis msvlelobasa da ganviTarebaze. sau-
baria prokurorebze, romelTa gancxadebis safuZvelze 
saqarTvelos ssr samoqalaqo samarTlis saproceso kod-
eqsis me-4 muxlis me-2 qvepunqtis Tanaxmad, sasamarTlo 
Seudgeboda saqmis ganxilvas. Tanamedrove qarTuli 
samarTlebrivi sistemisagan gansxvavebiT, romelmac re-
formis Semdeg (1997w.) uari Tqva socialisturi samarT-
lebrivi sistemisaTvis damaxasiaTebeli Taviseburebebis 
gaTvaliswinebaze da ganviTarebis romaul-germanuli 
modeli airCia. ruseTis federaciis samoqalaqo sapro-
ceso samarTalSi mtkicebis valdebulebis subieqtebs, 
sabWoTa periodidan moyolebuli, dRemde warmoadgenen 
prokurorebi35, romlebic aqtiur monawileobas Rebulo-
ben samoqalaqo samarTalwarmoebaSi. 

prokuroris yvela saproceso uflebamosileba 1997 
wlis saqarTvelos samoqalaqo saproceso kodeqsidan 
amoRebulia 2005 wlis 20 dekembramde, rodesac ZalaSi Se-

35 ix., Комментарий к Гражданскому Процессуальному Кодексу РФ, под 
редакцией Жилин Г. А, М, 2008, 111-115.

vida saqarTvelos samoqalaqo saproceso kodeqsis XLIV1 
Tavi, romelic Seexeba reketuli qonebis, Tanamdebobis 
piris, qurduli samyaros wevris, adamianiT movaWris, nar-
kotikuli saSualebis gavrcelebis xelSemwyobis an saqa-
rTvelos sisxlis samarTlis kodeqsis 194-e muxlis mesame 
nawilis `g~ qvepunqtiT msjavrdebuli piris qonebis Cam-
orTmevisa da saxelmwifosaTvis gadacemasTan dakavSire-
bul warmoebas, sadac samarTalwarmoebis subieqts war-
moadgens prokurori.

valdebulia Tu ara samoqalaqo samarTalwarmoebaSi 
monawile prokurori daamtkicos faqtebi e.i. ekisreba Tu 
ara mas mtkicebis tvirTi? 

_ samoqalaqo saproceso kodeqsis 3562 muxlis Tanax-
mad, reketuli qonebis, Tanamdebobis piris, qurduli 
samyaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa da 
saxelmwifosaTvis gadacemis Taobaze sarCels aRZravs 
prokurori. am kategoriis saqmeTa ganxilvisas saqarT-
velos samoqalaqo saproceso kanonmdeblobiT mtkicebis 
tvirTi gadanawilebulia mosarCelis sasargeblod, ker-
Zod, mosarCelem unda miuTiTos mxolod safuZvliani 
eWvis arsebobis Sesaxeb faqtobriv garemoebaze, xolo 
sapirispiro mtkicebis tvirTi sadavo qonebis dasabuTe-
bulobasTan dakavSirebiT, sabolood ekisreba mopasuxe 
mxares, amitom, sarCelSi miTiTebuli daudasturebeli 
faqtebi mowinaaRmdege mxaris sasargeblod ar gadawyde-
ba. 

aRniSnulidan gamomdinareobs daskvna, rom proku-
rori, romelic sasamarTlos mimarTavs sarCeliT, aseve 
sargeblobs mosarCelis uflebebiT da ekisreba valdeb-
ulebebi, magram arasasurveli materialur-samarTlebri-
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vi Sedegebi, romlebic SeiZleba gamoiwveul iqnes saqmis 
aRZvris iniciatoris mier mtkicebis valdebulebebis 
SeusruleblobiT ar vrceldeba prokurorze, ris gamoc, 
prokurors, miuxedavad imisa, rom igi aris sarCelis aR-
Zvris iniciatori, ver ganvixilavT mtkicebis tvirTis 
valdebulebis mqone subieqtad. 
 

e. �sasamarTlo mtkicebis tvirTis valdebulebis mqone 
subieqti Tu procesis xelmZRvaneli

procesualuri TvalsazrisiT, sasamarTloebs 
(pirveli instanciis sasamarTloebi) miniWebuli aqvT 
gansazRvruli uflebebi, kerZod, maT SeuZliaT SesT-
vazon mxareebs warmoadginon damatebiTi mtkicebule-
bebi saqmis momzadebis stadiaze. Tu mxareebma ama Tu im 
mizeziT ver SeZles mtkicebulebebis uSualod miReba da 
maTi sasamarTloSi wardgena, mxareTa SuamdgomlobiT sa-
samarTloebs SeuZliaT Tavad gamoiTxovon mtkicebule-
bebi, visTanac ar unda imyofebodes isini. sasamarTlo 
ar miiRebs, ar gamoiTxovs an saqmidan amoiRebs mtkiceb-
ulebebs, romlebsac saqmisaTvis mniSvneloba ara aqvT, 
dabolos, mas, erTaderTs, SeuZlia Seafasos saqmeze Se-
grovili mtkicebulebebi, maTi utyuarobis Tvalsaz-
risiT. saproceso moqmedebebis Sesrulebis es arc ise 
mcire uflebamosileba safuZvlianad badebs kiTxvas: xom 
ar aris sasamarTlo mtkicebis tvirTis valdebulebis 
mqone subieqti, xom ar ekisreba sasamarTlos tvirTi im 
faqtebis mtkicebisa, romelTac aqvs mniSvneloba saqmis 
arsebiTad gadawyvetisaTvis?

_ am kiTxvaze SeiZleba ori sxvadasxva pasuxis gace-
ma. erTi mxriv, SeiZleba vifiqroT, rom sasamarTlo aris 
mtkicebis tvirTis valdebulebis mqone subieqti, rom 
igi dadgenilad miiCnevs saqmisaTvis mniSvnelobis mqone 

faqtobriv garemoebebs. am mosazrebis sapirispirod Sei-
Zleba vamtkicoT, rom mtkicebaSi samoqalaqo procesi 
moiazrebs procesis monawile subieqtebis imgvar sapro-
ceso moqmedebas, romelic mimarTulia saqmis faqtobrivi 
garemoebebis dasadgenad mtkicebulebebis mopovebaSi da 
sasamarTloSi warmodgenaSi. 

 SeiZleba gadauWarbeblad iTqvas, rom sasamarTlo ar 
aris damtkicebis movaleobis mqone subieqti. sasamarT-
los mtkicebiTi saqmianoba gansxvavdeba damtkicebis mov-
aleobis subieqtebis saqmianobisagan. es gansxvaveba imaSi 
gamoixateba, rom sasamarTlos saqmianoba ganpirobebu-
lia konkretul saqmeze marTlmsajulebis ganxorciele-
biT, konkretul saqmeze dasabuTebuli da samarTliani 
gadawyvetilebis miRebiT, xolo damtkicebis movaleo-
bis subieqtebis saqmianoba mTlianadaa ganpirobebuli 
im interesebis dacviT, risTvisac maT sasamarTloSi 
waradgines sarCeli an/da Sesagebeli. 

amasTan, damtkicebis tvirTis subieqtma sasamarT-
los unda warudginos iseTi mtkicebulebebi, romlebic 
daadasturebs im faqtebis arsebobas an ararsebobas, rom-
lis damtkiceba misi movaleobaa saqmisaTvis mniSvnelo-
bis mqone faqtobrivi garemoebebis daumtkiceblobiT 
damdgari araxelsayreli materialur-samarTlebrivi 
Sedegis Tavidan asacileblad. sasamarTlos ki, ar Sei-
Zleba faqtis daumtkiceblobiT raime araxelsayreli 
materialur-samarTlebrivi Sedegi daekisros. sasamarT-
los evaleba procesis xelmZRvaneloba. sagulisxmoa, rom 
Tu sasamarTlo ar miiRebs yvela zomas mtkicebis saganSi 
Semavali faqtebis dasadgenad e.i. ar gamoikvlevs mxareTa 
ufleba-movaleobebs, zemdgomi instanciis sasamarTlo 
gaauqmebs gadawyvetilebas. Tumca, es imitom ki ar xdeba, 
rom sasamarTlom ver Seasrula sadavo faqtobrivi gare-
moebis damtkicebis movaleoba, aramed imitom, rom saTa-
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nadod ver ganaxorciela marTlmsajuleba, sworad ver 
daadgina saqmis gadawyvetisaTvis mniSvnelobis mqone 
faqtobrivi garemoebebi, rac miRebuli gadawyvetilebis 
kanonierebis Sefasebis qvakuTxedia. 

sasamarTlo praqtikaSi arsebobs SemTxvevebi, rode-
sac romelime mxareTagani moklebulia SesaZleblobas 
waradginos misi moTxovnis damadasturebeli mtkiceb-
ulebebi. aseT SemTxvevaSi, sasamarTlos mxareTa Suamd-
gomlobiT SeuZlia TviTon gamoiTxovos, mtkicebulebebi 
visTanac ar unda iyos isini. amasTan, sasamarTlos mxridan 
aRniSnuli qmedebebis ganxorcileba mkacrad reglamen-
tirebulia saproceso kanonmdeblobiT. msgavs SemTxvevb-
Si, amosavali principi erTia _ sasamarTlo moqmedebs 
dispoziciurobisa da mxareTa Tanasworobis principebiT 
dadgenil farglebSi e.w. `oqros SualedSi~ sasamarTlos 
pasiur rolsa da mxareTa aqtiur rols Soris. sasamarT-
los iseTi qmedeba, rogoricaa mtkicebulebaTa Segrove-
ba ar SeiZleba ganvixiloT, rogorc sasamarTlos mtkice-
biTi saqmianoba, vinaidan aseT SemTxvevaSi, sasamarTlo 
Tavad iqneba mtkicebis tvirTis valdebulebis mqone 
subieqti. 

mtkicebiT saqmianobaSi mosamarTlis roli saqarT-
veloSi regulirebulia ise, rogorc germanul saproce-
so samarTlSi, sadac dominirebs mtkicebulebaTa Tavisu-
fali Sefasebis principi36. mtkicebulebaTa Segrovebis, 
kerZod, mowmis dakiTxvis, eqspertizis Catarebis, adgil-
ze daTvalierebisa da sxva werilobiTi mtkicebulebebis 
warmodgenis Semdeg, mosamarTle afasebs maT Tavisi Sina-
gani rwmeniT. mtkicebulebaTa Sefasebis dros mxedvelo-
baSi miiReba ara mxolod mtkicebulebaTa gamokvlevis 
Sedegebi, aramed zogadad mTeli samarTalwarmoebis ganx-

36 ZPO, §286, Гражданское Процессуальное Уложение Германии, первод с 
немецкого, M, 2006, 95, 96.

orcielebis Sedegi. mosamarTle mtkicebulebaTa gamokv-
levisa da samarTalwarmoebis Catarebis Sedegad wyvets 
sakiTxs saqmis faqtobrivi garemoebebis sisworisa da us-
worobis Sesaxeb. mtkicebulebaTa Tavisufali Sefasebis 
principis Sinaarsi mdgomareobs imaSi, rom sasamarTlo 
damoukidebelia mxareTa mier warmodgenili mtkicebule-
bebis utyuarobis SefasebaSi37.

daskvnis saxiT SeiZleba iTqvas, rom mtkicebis 
tvirTis valdebulebis mqone subieqts ar warmoadgens 
sasamarTlo. amasTan, sasamarTlos mier mtkicebulebaTa 
Sefaseba ar eqceva da arc unda moeqces mtkicebis saz-
RvrebSi da amdenad,  igi ar warmoadgens mtkicebis arse-
biT Semadgenel nawils. 

§4. mtkicebis cneba da misi Sinaarsi

a. �mtkicebis cneba, rogorc `mtkicebis tvirTis~ Semec-
nebis saSualeba

problemaTa gadawyvetaSi mniSvnelovan rols asru-
lebs iuridiuli cnebebi. iuridiuli cnebebis erToblio-
ba, samarTlebrivi debulebebis gawonasworebuli struq-
tura, romelic problemaTa gadawyvetaSi monawileobs, 
emsaxureba jer kidev zogadad warmodgenili swori Sede-
gis axsnas, dazustebas da xSirad, Sesworebasac.

`fsiqologiuri TvalsazrisiT, cnebas xSirad gansaz-
Rvraven rogorc ̀ sityvis mniSvnelobas~. marTlac, usity-
vo cneba ar arsebobs. cnebas adamiani ganicdis, rogorc 
sityvis mniSvnelobas, magram sityvis mniSnelobis yoveli 

37 ix., Heinz Thomas, Klaus Reichold, Hans Putzo, Rainer Husstegeb, Zivil-
prozessordnung, 24, neubearbeitete Auf, München, 2002, 495. 
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gancda rodia cneba. cneba am sityvis zusti mniSvnelobiT, 
mxolod logikuri, anu mecnieruli cnebaa e.i. imis real-
uri fsiqikuri gancdaa (fsiqologiuri ekvivalenti anu 
`korelati~), rasac logikaSi cneba ewodeba. aseT cnebas 
mecniereba ayalibebs saTanado movlenaTa Seswavlisa da 
maTi arsebiTi niSnebis dadgenis Sedegad. amitom, namdvil 
cnebebs `mecnieruls~ uwodeben. adamiani cnebebs swav-
lobs, eufleba maT saTanado codnis SeZenis procesSi. im-
isaTvis, rom adamiani daeuflos namdvil cnebas, rom Se-
Zlos saTanado movlenaTa gaazareba konkretuli cnebis 
saxiT e.i. am movlenaTa arsebiTi niSnebis erTobliobis 
saxiT, aucilebelia inteleqtualuri ganviTarebis sakma-
od maRali done; saxeldobr, amisaTvis adamians ganviTa-
rebuli unda hqondes azrovnebis is maRali forma, rasac 
logikuri, anu cnebiTi azrovneba ewodeba.~38 

Tanamedrove samecniero literaturaSi, aseve sa-
samarTlo praqtikaSi xSirad mimarTaven cnebaTa iuris-
prudenciaze dafuZnebul msjelobis meTodebs. cnebaTa 
iurisprudenciis Tanaxmad, iuridiuli azrovnebis stils 
logika gansazRvravs. `cnebebis piramida agebulia logi-
kis kanonebis mixedviT~. cnebaTa piramidas aqvs samarT-
lis warmoebis unari. samarTlis norma gamomdinareobs 
samarTlebriv cnebaTa logikuri daskvnebidan – samarT-
lis norma samarTlebrivi cnebebis logikis Sedegia.39 M

sasamarTloSi yoveli konkretuli samoqalaqo saqmis 
gadawyveta ukavSirdeba garkveuli faqtebis dadgenas. 
faqtebis dadgenis aucilebloba gamowveulia samarTliT 
regulirebuli urTierTobebidan mxareTa Soris warmoSo-
bili konfliqtis (davis) ganxilviTa da gadawyvetilebis 
miRebiT. samarTlebrivi urTierToba warmoiSoba iuridi-

38 Sead. pedagogiuri fsiqologia, nawili I, red, CxartiSvili S, 
Tb, 1962, 121-123.
39 Sead. xubua g, samarTlis Teoria, Tb, 2004, 180. 

uli faqtebis safuZvelze e.i. iseTi faqtebis safuZvelze, 
romlebsac samarTlis norma garkveul iuridiul Sedegs 
ukavSirebs. samoqalaqo saqmeze sasamarTlo adgens im 
garemoebebis arsebobas an/da ararsebobas, romlebic as-
abuTebs an aqarwylebs mxareTa moTxovnebs. sasamarTlo 
ver gadawyvets verc erT samoqalaqo saqmes, Tu man wi-
naswar ar daadgina saqmisaTvis mniSvnelobis mqone faq-
tobrivi garemoebebi. amave dros, sasamarTlos amocana 
mdgomareobs saqmis ara ubralod gadawyvetaSi aramed ar-
sebiTad da samarTlianad gadawyvetaSi. gadauWarbeblad 
SeiZleba iTqvas, rom am mxriv, marTlmsajuleba samoqa-
laqo saqmeze emsaxureba procesis samarTlian dasrule-
bas. am miznis miRwevis wina pirobad ganixileba sasamarT-
los mier saqmis gadawyvetisaTvis mniSvnelobis mqone 
yvela garemoebis Semecneba da maTi dadgena. 

sadavo samoqalaqo saqmis gadawyvetisaTvis mniSvn-
elobis mqone faqtebis dadgena, maTi gamokvleva da bo-
los, maTi Semecneba xorcieldeba umTavresad mtkicebis 
gziT. am TvalsazrisiT, mtkicebis procesi, romelic mim-
dinareobs saerTo `gnoseologiur~40 kanonzomierebaTa 
Sesabamisad warmoadgens Semecnebis erT-erT saxes.

gamomdinare iqidan, rom saqarTvelos samoqalaqo sap-
roceso samarTali ganicdis kontinenturi evropis qvey-
nebis samoqalaqo saproceso samarTlis gavlenas, sakvlev 
sakiTxTan mimarTebiT sainteresoa Tu ras moiazrebs mt-
kicebis cnebaSi germanuli saproceso samarTlis Teoria: 

`mxareebisa da sasamarTlos saqmianoba, romelic 
mimarTulia mtkicebulebaTa warmodgenis, Segrovebis, 
gamokvlevisa da Sefasebisaken germanul mtkicebulebaTa 

40 gnoseologia (berZ. gnosis codna da logos moZRvreba) _ fi-
losofiuri moZRvreba mecnieruli Semecnebis SesaZleblobaTa 
da saSualebaTa Sesaxeb; Semecnebis Teoria. ix., ucxo sityvaTa 
leqsikoni, Semdgeneli WabaSvili m, Tb, 1964, 91.
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TeoriaSi iwodeba mtkicebad~41. ̀ daamtkico - niSnavs daar-
wmuno sasamarTlo warmodgenili faqtebis sisworeSi~.42 
`faqtis sisworis kvaldakval mosamarTle rwmundeba 
faqtobrivi garemoebebis sisworeSic. mosamarTlis dar-
wmunebaSi germanuli samarTalwarmoeba moiazrebs `srul 
darwmunebas~43. 

zemoaRniSnuli gvaZlevs safuZvels davaskvnaT, rom 
mtkiceba samoqalaqo saqmeSi monawile subieqtTa da sa-
samarTlos imgvari saqmianobaa, romelic mimarTulia 
saqmisaTvis mniSvnelobis mqone faqtobrivi garemoebebis 
dasadgenad mtkicebulebaTa Segrovebisa da gamokvlevi-
saTvis.

b. �mtkiceba, rogorc saqmis garemoebebis dadgenis sap-
roceso moqmedeba da ara rogorc saqmeze obieqturi 
WeSmaritebis miRwevis saSualeba

adamianis cnobiereba ganusazRvrelia, ris gamoc, ab-
soluturi WeSmaritebis miRweva sasamarTlo procesua-
lur SemecnebaSi, rogorc adamianTa Semecnebis erT-erT 
saxeobaSi, yovelTvis ar aris SesaZlebeli. amitom, praq-
tikuli muSaobisas aucilebeli ar aris saqmeze arsebuli 

41 ix., Елисеев Н. Г, Гражданское процессуальное право зарубежных стран, 
М, 2004, 246.
42 ix., xoferia n, mtkicebulebaTa Teoria germaniis samoqalaqo 
saproceso samarTalSi, liluaSvili T, saiubileo krebuli 
`75~, Tb, 340. 
43 Sead. Rosenberg, L, Die Beweislast, 5 aufl, München, Berlin, 1965, 4. 
miTiTebulia disertaciidan: Frohlich, D, Beweisvereitelung im Zivil-
prozess. Inaugural-Dissertation zur Erlangung der Wurde eines Doc. iuris der 
Julius-Maximilians-Universitat, Wurzburg, 2008, 2. xelmisawvdomia <http://
opus.bibliothek.uni-wuerzburg.de/volltexte/2009/3706/pdf/dissFroehlich.pdf > 
(22.10.2010).

monacemebis absoluturi sizustiT dadastureba.MmTa-
varia, mxolod varaudis imgvari xarisxi, romelic naTels 
mohfens gansaxilvel saqmes da gafantavs eWvebs. Tumca, 
unda aRiniSnos, rom mxolod varaudi, romelic safuZv-
lad udevs konkretul faqtebs ar SeiZleba safuZvlad 
daedos sasamarTlos gadawyvetilebas44. saqmisaTvis mniS-
vnelobis mqone faqtobrivi garemoeba SeiZleba safuZ-
vlad daedos sasamarTlo gadawyvetilebas mxolod im 
SemTxvevaSi, Tu mosamarTle darwmundeba am faqtobrivi 
garemoebis namdvilobaSi. ar unda Segveqmnas STabeWdile-
ba, TiTqos mosamarTle individualurad afasebs wardge-
nil faqtobriv garemoebebs, anu maTi Sefaseba ar eqvem-
debareba racionalur kontrols. mosamarTlis winaSe 
arsebuli amocana ufro metia, vidre wardgenili iurid-
iuli faqtebis (mtkicebulebebis) subieqturi Sefaseba. 
swored obieqturi garemoebebi warmarTavs mosamarTlis 
Sinagani rwmenis Camoyalibebas45. mtkicebis roli erTnai-
radaa qarTuli da germanuli saproceso samarTlis Teo-
riaSi. kerZod, germaniis samoqalaqo saproceso kodeqsis 
§286(1) Tanaxmad, sasamarTlom sxdomis oqmebis, wardge-
nili mtkicebulebebis gaTvaliswinebiT da Tavisi Sina-
gani rwmeniT unda gansazRvros, saqmisaTvis mniSvnelobis 
mqone faqtobrivi garemoeba dadgenilad. sasamarTlos 
gadawyvetilebaSi unda mieTiTos is safuZvlebi, rom-
liTac ixelmZRvanela sasamarTlom46. germanuli samo-
qalaqo saproceso samarTalis Teoria erTmaneTisagan 
ganasxvavebs mtkicebas viwro gagebiT da mtkicebas pro-
cesualuri gagebiT. viwro gagebiT mtkicebaSi moiazreba 

44 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 58.
45 ix., Hans-Joachim Musielak. Grundkurs ZPO, 2 Auf, 1993, 252. 
46 ZPO, §286 (1) , Гражданское Процессуальное Уложение Германии, первод 
с немецкого, M, 2006, 96.
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mosamarTlis praqtikuli saqmianoba, romlis Sedegad, 
mosamarTleTa Sinagani rwmena yalibdeba ara intuiciis, 
uangaro grZnobis, instiqtis, Sinagani xmis saxiT, aramed 
aris Segnebuli dajereba saqmis garemoebebSi, saqmeze 
gadawyvetilebis sisworeSi, dajereba dafuZnebuli obi-
eqtur safuZvelze, saidanac gamomdinareobs saxeldobr 
mxolod aseTi da ara sxva romelime gadawyvetileba. ra-
oden gasakviric ar unda iyos, qarTuli da germanuli 
saproceso samarTlisagan radikalurad gansxvavebuli 
roliT xasiaTdeba mtkiceba safrangeTis samoqalaqo sap-
roceso samarTalSi, miT ufro imis fonze, rom safran-
geTSi moqmedi samarTlebrivi sistema, iuridiul liter-
aturaSi miRebuli klasifikaciis Tanaxmad, miekuTvneba 
romaul-germanul samarTlebriv sistemas. 

Tanamedrove franguli samoqalaqo saproceso samar-
Tali mtkicebiT saqmianobaSi xasiaTdeba mosamarTlis aq-
tiuri roliT. safrangeTis samoqalaqo saproceso kod-
eqsis me-2 muxlidan pirdapir gamomdinarebs mosamarTlis 
mier obieqturi WeSmaritebis dadgenis valdebuleba47. 
mtkicebad iwodeba iseTi saproceso moqmedeba, romlis 
mizani mdgomareobs sasamarTlos mier sadavo obieqtze 
WeSmaritebis SemecnebaSi. safrangeTis samoqalaqo sap-
roceso kodeqsis me-10 muxliT dadgenilia procesis 
monawileTa valdebuleba daexmaros sasamarTlos WeS-
maritebis dadgenaSi. Tavis mxriv, WeSmaritebis dadgena 
damokidebulia mtkicebis sagnis gansazRvraze anu, im 
faqtebis erTobliobaze, romlebsac samarTlis Sesabam-
isi norma ukavSirebs gansazRvrul iuridiul Sedegs48. 
iqedan gamomdinare, rom SejibrebiToba gulisxmobs mt-
kicebis procesSi mxareTa aqtiuri SesaZleblobis uz-

47 ix., Code de Procedure Civilie. Centrime Edition. avec le concours de Isa-
belle Despres. Laurent Darget. Redacteur aux Editions Dalloz. 2009, 4, 5. 
48 iqve: 18, 19. 

runvelyofas, sadac gadawyvetilebas procesualur `Se-
jibrSi~ monawileobis Taobaze Rebulobs TviTon mxare, 
amitom Znelia gavamarTloT aRniSnuli Tezisis logiku-
roba49.                                                                                                                                                                                                                                             

qarTuli da germanuli saproceso samarTlis Sedare-
ba frangul saproceso samarTalTan, gvaZlevs safuZvels 
vamtkicoT, rom gansxvavebiT franguli saproceso samar-
Tlisagan, saqarTvelos samoqalaqo saproceso samar-
TalSi mtkiceba, rogorc erT-erTi umniSvnelovaesi da 
Zireuli saproceso moqmedeba, warmogvidgeba, rogorc 
gansaxilveli saqmis garemoebebis dadgenis saproceso 
moqmedeba da ara rogorc saqmeze obieqturi WeSmaritebis 
miRwevis saSualeba50. unda iTqvas isic, rom mtkicebis ro-
lis amgvari Sinaarsi absolitur SesabamisobaSia saqarT-
velos samoqalaqo saproceso samarTalSi moqmedi Seuz-
Rudavi SejibrebiTobis principTan, romlis moqmedebis 
pirobebSi, marTlmsajuleba yovel konkretul saqmeze 
gulisxmobs ara obieqturi WeSmaritebis dadgenas, aramed 
procesis samarTlian dasrulebas. 

49 magram rogor davicvaT subieqturi ufleba (Tavisufleba, in-
teresebi) maTi realurad arsebobis, maTi darRvevis dadgenisa-
gan damoukideblad? ar SeiZleba davicvaT sicariele, motyue-
biTi Sexeduleba, romelsac qmnis ekonomikurad ufro Zlieri 
da iuridiulad SeiarRebuli mxare. garkveviT unda gvesmodes, 
rom zians ar gamoiwevs arc britaneTis, arc safraneTis maTlm-
sajuleba Tu misi miswrafeba iqneba obieqturi WeSmaritebis 
dadgena. ix., Jolowicz J. A, The Woolf eport and the Aversary System, CIQ, 
Vol, 15, 1996, 201. 
50 sawinaaRmdego mosazrebas aviTarebda prof. T. liluaSvili, 
rac gamowveuli iyo 1964 wlis saqarTvelos sssk-is samoqalaqo 
saproceso kodeqsSi ganmtkicebuli fundamenturi principe-
biT. Sead. liluaSvili T, saqarTvelos samoqalaqo saproceso 
samarTali, Tb, 1992, 126.



54 55

g. mtkicebulebaTa Sefaseba, rogorc mtkicebis tvir
Tis valdebulebis Sesruleba Tu, saqmis faqtobrivi 
garemoebebis Semecnebis aucilebeli wina piroba

mtkicebulebaTa Sefaseba moicavs mosamarTlis az-
rovnebis process da eqvemdebareba im wesebs, romlebic 
ar SeiZleba gaxdes samarTlebrivi regulirebis sagani, 
igulisxmeba mosamarTlis Sinagani rwmena. SeuZlebelia 
erT procesualur kategoriaSi gavaerTianoT mtkiceb-
ulebaTa `Segroveba~ da maTi `Sefaseba~. 

mtkicebulebaTa Tavisufali Sefasebis principi moq-
medebs germaniis samoqalaqo saproceso kanonmdeblobaSi 
da misi moqmedeba vlindeba mxareTa mier mtkicebis sagnis 
gansazRvraSic51. kerZod, saqmis faqtobrivi garemoebebi 
SesaZloa safuZvlad daedos sasamarTlos gadawyvetile-
bas, Tu mosamarTle darwmunebulia maT sisworeSi. ar 
unda vifiqroT, rom mosamarTle eyrdnoba racionalur 
kontrols dauqvemdebarebel TviTSefasebas. warmodge-
nili iuridiuli faqtebis (mtkicebulebebis) utyuarobis 
sakiTxis garkvevisas sasamarTlos amocana scdeba subi-
eqturi Sefasebis CarCoebs da Sinagani rwmena yalibdeba 
obieqtur safuZvelze52. 

mtkicebulebaTa Segrovebisa da maTi gamokvlevis 
mizniT ganxorcielebuli saqmianoba emijneba mtkiceb-
ulebaTa Sefasebas. Tavis mxriv, mtkicebulebaTa Sefaseba, 
romelic ar emorCileba mxolod da mxolod azrovnebis 
obieqturad arsebul wesebs, warmoadgens saqmis faqto-
brivi garemoebebis Semecnebis aucilebel wina pirobas. 

51 Sead. xoferia n, mtkicebulebaTa Teoria germaniis samoqa-
laqo saproceso samarTalSi, liluaSvili T, saiubileo kre-
buli `75~, Tb, 347.
52 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 69, 70.

sagulisxmoa, rom konkretul sadavo saqmeze dadgenili 
garemoebebis SemecnebisaTvis mxolod azrovnebis wesebis 
dacva sakmarisi ar aris. amisaTvis, aseve aucilebelia 
swori, Tanamimdevruli, dasabuTebuli da yovelgvari 
subieqturi faqtorebisagan ganTavisuflebuli msjelo-
ba. unda aRniSnos isic, rom sinamdvilis SemecnebisaTvis 
mniSvnelovania agreTve, logikuri azrovnebis unaric. 
gamomdinare iqidan, rom azrovnebis wesebi es aris obieq-
turad arsebuli kanonebi, isini normatiul regulirebas 
arc eqvemdebareba da amas arc saWiroebs; normatiuli 
aqtebi da, kerZod, is aqtebi, romlebic mtkicebulebaTa 
Sefasebis sakiTxebs aregulirebs gadamwyvet rols asru-
lebs sasamarTlo mtkicebis procesSi. 

logikurad, mtkicebulebaTa Sefaseba aris sadavo 
saqmis namdvili faqtobrivi garemoebebis dadgenisa da 
Semdgom maTi samarTlebrivi dasabuTebis Tanamimdevru-
li procesi. Tumca, sasamarTlo mtkicebis cnebis amgvari 
gageba, Tavis mxriv, ewinaaRmdegeba samoqalaqo saproceso 
samarTlis kanonmdeblobiT dadgenil im debulebas, rom-
lis Tanaxmad, mtkicebis tvirTi (movaleoba) ekisrebaT 
modave mxareebs, mtkicebulebaTa warmodgena, aseve Seu-
ZliaT saqmeSi monawile sxva pirebs, xolo maTi Segroveba 
SeuZlia mxolod sasamarTlos, romelic, amavdroulad, 
afasebs warmodgenil mtkicebulebebs Tavisi Sinagani rw-
meniT. kanonis aRniSnuli debuleba gvaZlevs safuZvels 
vifiqroT, rom sasamarTlo mtkiceba obieqturad arsebu-
li sinamdvilis Semecnebis procesia da miuxedavad imisa, 
rom am procesis sxvadasxva monawile sxvadasxva funqcias 
asrulebs, yvela maTganis saqmianoba mimarTulia erTi 
miznisaken _ gairkves da dadgindes gansaxilveli samoqa-
laqo saqmis faqtobrivi garemoebebi. 

obieqturi sinamdvilis Semecneba SesaZlebelia ori 
gziT movaxdiniT, kerZod, uSualo an/da SualobiTi Sem-
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ecnebiT.
uSualo Semecneba dakavSirebulia SegrZnebasTan, aR-

qmebTan. imasTan, rasac Cven vxedavT, vismenT, vynosavT, 
SevexebiT da sxva gare sinamdvilis sagnebi da movlenebi 
axdens ra zemoqmedebas Cveni grZnobis organoebze, cno-
bierebaSi aRqmis formiT aisaxeba. aRqma Cveni codnis, 
Cveni gamocdilebis erT-erTi yvelaze ZiriTadi wyaroa 
informaciisa. informacia azrovnebis aRqmaSi mocemul 
masalas unda daemyaros, rom grZnobadi samyaros safuZ-
velSi arsebul kanonzomierebas miswvdes. mexsierebasac 
araferi eqneboda gasakeTebeli, rom igi aRqmidan ar Re-
bulobdes STabeWdilebebs misTvis damaxasiaTebeli pro-
cesebisaTvis. swavla piradi dakvirvebis sagans exeba Tu 
igi sakacobrio gamocdilebas, sul erTia, igi yovelTvis 
aRqmiT iwyeba: movlena TvaliT unda vnaxoT, informacia 
yuriT unda movisminoT. uSualo codna eyrdnoba cocxal 
ganWvretas, romelic gvaZlevs codnas sinamdvilis mov-
lenebis garegani, zedapiruli Tvisebebis Sesaxeb. magram, 
rodesac ama Tu im movlenis dadgena uSualo Semecnebis 
gziT SeuZlebelia, maSin mimarTaven e.w. SualobiT Semec-
nebas, rodesac jer winaswar dgindeba garkveuli gare-
moebebi, xolo Semdeg maTi meSveobiT - sxva, CvenTvis sain-
tereso garemoebebi53. 

sasamarTlo Semecnebis formebis TvalsazrisiT saq-
mis arsebiTad gadawyvetisaTvis mniSvnelobis mqone gare-
moebebi SeiZleba davyoT or jgufad: 

1. garemoebebi, romlebic ganagrZoben arsebobas sa-
samarTlos mier saqmis ganxilva-gadawyvetisas (e.i. awmyos 
faqtebi) da amitom, SesaZlebelia maTi dadgena grZnobadi 
aRqmis gziT;

2. garemoebebi, romlebsac adgili hqonda warsulSi 

53 Sead. pedagogiuri fsiqologia, nawili I, red, CxartiSvili S, 
Tb, 1962, 37. 

da amitom, SeuZlebelia maTi dadgena uSualo Semecnebis 
gziT. aseTi faqtebi SeiZleba dadgindes mxolod gaSu-
alebuli gziT, mtkicebulebis gamoyenebiT. 

saqarTvelos samoqalaqo saproceso kanonmdebloba 
iTvaliswinebs zemoT aRniSnul orive saxis garemoeba-
Ta dadgenis wess. unda aRniSnos isic, rom kanonmdebeli 
mTel rig samarTlebriv principebTan erTad, mxedvelo-
baSi iRebs TviT dasadgeni garemoebis xasiaTs da misi Sem-
ecnebis formebis Taviseburebas. magaliTad, Tu dasad-
gen garemoebas adgili aqvs awmyoSi, saqmis sasamarTloSi 
ganxilvis momentSi da amasTan erTad, misi grZnobadi 
aRqma SesaZlebelia, kanoni iTvaliswinebs faqtis aseTi 
gziT dadgenis SesaZleblobas da wess. kerZod, saqarT-
velos ssk-is 159-e muxli iTvaliswinebs nivTier mtkice-
bulebaTa adgilze daTvalierebas, romelsac moaxdens 
pirveli instanciis sasamarTlo erTpirovnulad, xolo 
saapelacio sasamarTlo _ kolegiuri SemadgenlobiT. 
adgilze daTvalierebis Sedegebi Seitaneba sasamarTlo 
sxdomis oqmSi, romelsac, aseve daerTvis daTvalierebis 
dros Sedgenili gegmebi, naxazebi, suraTebi. sasamarTlos 
mier saqmisaTvis mniSvnelobis mqone garemoebebis grZno-
badi aRqmis gziT dadgenis dasaSveboba SeiZleba imiT das-
abuTdes, rom aseTi aRqmisas saWiro ar aris logikuri, 
azrobrivi procesis Careva, radgan zedapirul safex-
urze xdeba faqtis mxolod konstatacia. es faqti erTnai-
rad aRiqmeba, rogorc sasamarTlos, ise saqmeSi monawile 
pirebis mier, ris gamoc, maT ar SeiZleba daebadoT eWvi 
aRqmis SesabamisobaSi aRsaqmel saganTan. arasdros ar 
dgas sinamdvilesTan adamianis fsiqika ise axlos, rogorc 
am sinamdvlis aRqmis SemTxvevaSi: aq sinamdvile pirda-
pir moqmedebs Cvenze da aRqmam am sinamdvlis maqsimalu-
rad uSualo asaxva unda mogvces54. sagulisxmoa isic, rom 

54 ix., uznaZe d, zogadi fsiqologia, Tb, 1980, 463. 
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grZnobadi aRqmis SesaZleblobebi SezRudulia grZnobis 
organoebis bunebrivi SesaZleblobiT. magaliTad, Cven ar 
SegviZlia gavigonoT Zlieri, magram Cvengan garkveuli 
manZiliT daSorebuli xma. SezRudulia, agreTve mxed-
velobiTi aRqma da a.S. adamiani, marTalia, SezRudulia 
Tavisi grZnobebis organoebis fiziologiuri sazRvre-
biT, magram amis gamo, savsebiT ar aris SezRuduli Tavis 
SemecnebaSi. teqnikuri saSualebebis gamoyenebiT is afar-
Toebs Tavis aRqmasa da Semecnebas dausruleblad bune-
brivi SesaZleblobebis sazRvrebs iqiT55. swored uSualo 
aRqmis SesaZleblobebis SezRudulobis gamo, Semecnebis 
mTavari gza azrovnebaa, rac sinamdvilis gaSualebul 
asaxvas warmoadgens. sasamarTlo mtkiceba swored gaSu-
alebuli asaxvaa sinamdvilisa. 

 samarTalwarmoebaSi aramarto uSualo Semecneba, 
aramed mtkicebis procesic, rogorc gaSualebuli Sem-
ecneba, regulirdeba kanoniT. kerZod, saqarTvelos 
samoqalaqo saproceso kodeqsis 102-e muxliT dadgeni-
li mtkicebis tvirTis ganawilebis zogadi regulaciiT, 
romlis danawesiT, TiToeulma mxarem unda daamtkicos is 
garemoebebi, romlebzedac igi amyarebs Tavis moTxovneb-
sa da Sesagebels. 

aRniSnuli gvaZlevs safuZvels davaskvnaT, rom sa-
samarTlo mtkiceba iseTi saproceso moqmedebaa, romelic 
moicavs mtkicebulebaTa Segrovebas, Semowmebasa da Se-
fasebas. sasamarTlosa da saqmeSi monawile subieqtebis es 
saproceso moqmedeba mowesrigebulia saproceso kode-
qsiT da misi mizania saqmis gadawyvetisaTvis mniSvnelobis 
mqone garemoebebis dadgena. sasamarTlo axdens faqtebis 
Sefasebas samarTlis normis safuZvelze, xolo Sinagani 
rwmena safuZvlad udevs mtkicebulebebis Sefasebas. sa-

55 ix., megreliZe k, azrovnebis sociologiis ZiriTadi proble-
mebi, Tb, 1965, 218. 

gulisxmoa isic, rom mtkicebulebebis Sefaseba xdeba 
ZiriTadad ori TvalsazrisiT, kerZod, maTi utyuarobis 
da im TvalsazrisiT Tu ra msjeloba gamomdinareobs maT 
safuZvelze dasadgeni samarTlebrivi faqtis arseboba-
ararsebobis Sesaxeb. aqve unda aRiniSnos isic, rom saqa-
rTvelos samoqalaqo saproceso kodeqsi gansazRvravs 
mtkicebulebaTa Sefasebis zogad wess, vinaidan, mtkice-
bulebaTa Sefaseba efuZneba azrovnebis obieqtur wesebs, 
romlebsac swavlobs logika da, romlebic ar saWiroebs 
normatiul-samarTlebriv regulirebas.

§5. mtkicebis tvirTisa da mtkicebis 
sagnis mWidro urTierTkavSiri da maTi 

urTierTgamijvnis problema (qarTuli da 
ucxouri samarTlis mixedviT) 

a. mtkicebis sagani da misi mniSvneloba samarTalwar-
moebisas 

zogadi wesis Tanaxmad, `saWiroa zedmeti saproceso 
RonisZiebebis Tavidan acileba, radgan isini zedmetad 
tvirTaven mxareebsa da sasamarTloebs da ewinaaRmde-
gebian procesis ekonomiis princips~56, romlis mixedvi-
Tac, sasamarTlo mtkicebulebis saxiT miiRebs mxolod 
im faqtebs, romlebic saboloo jamSi, safuZvlad unda 
daedos sasamarTlo gadawyvetilebas. es mokle monaxazi 
migvaniSnebs sasarCelo gancxadebasa da gadawyvetilebas 
Soris arsebul kavSirze. sasarCelo gancxadeba unda See-
sabamebodes materialuri moTxovnis safuZvels. masSi ise 
56 ix., biolingi h, lutringhausi p, SatberaSvili l, saqarTvelos 
samoqalaqo kodeqsis calkeuli moTxovnis sistemuri analizi, 
Tb, 2005, 163.
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naTlad unda iyos warmoCenili mosarCelisaTvis sasurve-
li saproceso mizani, rom sasamarTlom SesZlos misi gaT-
valiswineba. amitom, mxedvelobaSia misaRebi mtkicebis 
sagnis zusti formulireba da Sesabamisad, mxareTa Soris 
mtkicebis tvirTis ganawileba. 

daismis kiTxva _ ra kriteriumebis safuZvelze 
SeirCeva is faqtebi, romlebic mniSvnelovania saqmis 
gadawyvetisaTvis? 

_ saqarTvelos samoqalaqo saproceso kodeqsis 104-
e muxlis Sesabamisad, dauSvebelia mtkicebulebaTa Se-
groveba im faqtobriv garemoebebze, romlebsac mniSvn-
eloba ara aqvs saqmeze gadawyvetilebis gamotanisaTvis. 
es wesi vrceldeba ara mxolod mtkicebulebaTa Segrove-
baze, aramed mxareTa mier moxsenebuli saqmis faqtobriv 
garemoebebzec. igi moqmedebs, rogorc mxareTa sasarge-
blod (icavs maT zedmeti drois xarjvisa da sasamarTlo 
xarjebisagan), ise marTlmsajulebis interesebis sasarge-
blod, raTa Tavidan iqnes acilebuli zedmeti saproceso 
RonisZiebis ganxorcieleba.

mxareebi saqmis faqtobrivi garemoebebis moxsenebiT 
mosamarTles winaswar boWaven da Tavadve gansazRvraven 
saqmis faqtobrivi garemoebebis Semecnebis farglebs 
(masStabebs). miuTiTeben imaze Tu saqmis romel faqto-
briv garemoebebze unda iqnes gamotanili gadawyvetile-
ba. Tavis mxriv, gadawyvetileba Sedgeba ZiriTadad ori 
nawilisagan: konkretuli saqmis (SemTxvevis) faqtobrivi 
garemoebebisa da normis aRwerilobiTi nawilisagan, rom-
lis Sefardeba samosamarTlo uflebamosilebis sferos 
ganekuTvneba. samoqalaqo saproceso kodeqsis 178-e mux-
lis `T~ qvepunqti ki, avaldebulebs mosarCeles, sarCel-
Si miuTiTos im samarTlebriv safuZvlebze, romlebzedac 
igi amyarebs Tavis moTxovnebs, Tumca aseTis miuTiTeblo-
ba an faqtobrivi garemoebebis araswori samarTlebrivi 

Sefaseba ar SeiZleba iyos sarCelis dakmayofilebaze 
uaris Tqmis safuZveli. mxaris mier sarCelSi miTiTebuli 
faqtobrivi garemoebebis konkretul materialur-samar-
Tlebriv normasTan Sesabamisobis dadgena sasamarTlos 
uflebacaa da valdebulebac. davis samarTlebrivi Se-
fasebisas mosamarTle sruliad damoukidebelia, gansx-
vavebiT procesis faqtobriv safuZvlebze muSaobisagan 
da ar aris SeboWili dispoziciurobis an SejibrebiTobis 
principebiT.  SejibrebiTobisa da dispoziciurobis prin-
cipidan gamomdinare, mxareebs SeuZliaT Tavad gansazRv-
ron, aRZran Tu ara dava sasamarTloSi, rogor warmar-
Ton an rogor daasrulon igi. maT, aseve SeuZliaT Tavad 
gadawyviton saqmis romeli faqtobrivi garemoebebi moax-
senon da romeli mtkicebulebebi warudginon sasamarT-
los. mxareTa mier wardgenili moTxovnebisa da moxseneb-
uli faqtobrivi garemoebebis samarTlebrivi Sefaseba ki, 
mxolod sasamarTlos prerogativaa.57. 

yvela am zemoT CamoTvlil saproceso moqmedeba-
Ta Soris umTavresia mtkicebis sagnis gansazRvra, anu 
im faqtobrivi garemoebebis klasifikacia, romlebsac, 
iuridiuli kvalifikacia (subsumcia) unda mieniWos. mag-
aliTisaTvis moviyvanT moTxovnis klasikur safuZvels, 
romelic formulirebulia saqarTvelos samoqalaqo 
kodeqsis 477-e muxlSi, rodesac nasyidobis xelSekrule-
biT gamyidveli movalea gadasces myidvels sakuTrebis 
ufleba qonebaze... da miawodos saqoneli. es formuli-
reba Seicavs faqtobriv garemoebas da adgens samarT-
lebriv Sedegsac. swored am Sedegis dadgenaSi gvexmareba 

57 iuridiuli kvalifikaciisas mosamarTle adgens mocemulia 
Tu ara konkretul SemTxvevaSi am normisa da moTxovnis safuZ-
vlis Semadgeneli niSnebi. mosamarTle agreTve, amowmebs, emTx-
veva Tu ara mis mier gadasawyveti konkretuli saqmis faqto-
brivi garemoeba im kanonis abstraqtuli normis Semadgenlobas, 
romelsac igi am konkretul SemTxvevaSi iyenebs. 
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mtkicebis sagani, romelsac sabolo jamSi gadamwyveti 
mniSvneloba eniWeba mxareTa Soris mtkicebis tvirTis ga-
nawilebaSi. 

saqmisaTvis mniSvnelobis mqone faqtebis jgufi gan-
isazRvreba gankuTvnebadobis principis safuZvelze, 
romlis Tanaxmad, saqmesTan dakavSirebulad miiCneva mx-
olod iseTi faqtebi, romlebsac arsebiTi mniSvneloba 
aqvs mxareTa uflebebisa da movaleobebis gamosavlenad 
da dasadgenad. 

mainc ra kriteriumebi gansazRvravs mtkicebis sa-
gans?

_ mtkicebis sagnis gansazRvrisaTvis gansakuTrebu-
li mniSvnelobis mqonea sarCelSi da SesagebelSi miTiTe-
buli sadavo, iuridiuli mniSvnelobis mqone faqtebi, 
magram Tu am faqtebs Soris aris iseTebic, romlebic 
SemxeblobaSi ar arian mxareTaA moTxovnebisa Tu, Sesageb-
lis SinaarsTan, isini ar Seitaneba mtkicebis saganSi. 

amasTan, migvaCnia, rom sarCelis sagani (moTxovna) da 
materialur-samarTlebrivi norma ar Sedis mtkicebis sa-
ganSi. es orive komponenti exmareba sasamarTlos gansaz-
Rvros sarCelisa da Sesageblis safuZvlad miTiTebuli 
im sadavo faqtebis iuridiuli mniSvneloba, romlebic Se-
dis mtkicebis saganSi.

amdenad, mtkicebis sagnis formireba xdeba ara mar-
to sarCeli, aramed aseTive mniSvnelobis mqonea Sesageb-
elSi miTiTebuli sadavo, iuridiuli mniSvnelobis mqone 
faqtebic. xolo, Tavis mxriv, mtkicebis saganSi Semavali 
faqtebis iuridiul mniSvnelobas gansazRvravs sasamarT-
lo. unda aRiniSnos isic, rom mtkicebis saganSi ar moiaz-
reba yvela is faqti, romlebic mniSvnelovania saqmis `ar-
sebiTad swori~ gadawyvetisaTvis, saqmeze `obieqturi 
WeSmaritebis~ dadgenisaTvis, aramed mxolod is faqtebi, 
romlebzedac miuTiTeben Tavad saqmeSi monawile mxa-

reebi (mosarCele, mopasuxe, mesame pirebi damoukidebeli 
moTxovniT da mesame pirebi damoukidebeli moTxovnis ga-
reSe). SejibrebiTobis principidan gamomdinare, mxolod 
mxareebs aqvT ufleba gansazRvron, Tu romeli faqtobri-
vi garemoebebi unda daedos safuZvlad maT moTxovnebs 
da Sesagebels da, romeli mtkicebulebebiT unda dadas-
turdes maT mier miTiTebuli sadavodqceuli faqtobri-
vi garemoebebi. 

b. sasamarTlos roli mtkicebis sagnis gansazRvraSi

yuradReba unda gamaxvildes sasamarTlos rolze 
im kuTxiT, rom sasamarTlos yoveli gadawyvetileba 
aucileblad samarTlebriv safuZvels unda eyrdno-
bodes. am procesSi gadamwyvet rols asrulebs mtkicebis 
sagnis swori gansazRvra58.

samoqalaqo saproceso samarTali bolo wlebSi kon-
ceptualurad Seicvala. axla aravin iTxovs sasamarT-
losagan obieqturi WeSmaritebis dadgenas. axali samoqa-
laqo saproceso kodeqsiT (1997w.) samoqalaqo saproceso 
warmoeba agebulia ara samZebro, ara inkviziciur, aramed 
SejibrebiTobisa da dispoziciurobis sawyisebze. saqa-
rTvelos samoqalaqo saproceso kodeqsis me-4 muxli 
gansazRvravs SejibrebiTobis princips, romlis Tanaxmad, 
mtkicebis sagnis gansazRvra da masSi Semavali faqtebis 
damtkicebis tvirTi mTlianad ekisrebaT mxareebs. `samo-
qalaqo saproceso samarTlis dispoziciurobisa da Seji-
brebiTobis principebi warmoadgenen procesSi monawile 
mxareebis TviTiniciativis garantiebs~.59 dispoziciuro-

58 ix., biolingi h, mosamarTleTa seminari Temaze: gadaw
yvetilebis miRebis meTodika, bakuriani, 2007, 14.
59 ix., xoferia n, SejibrebiTobis principi samoqalaqo sapro-
ceso samarTalSi. disertacia iuridiul mecnierebaTa kandida-
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bis principi mxareebs aniWebs Tavisuflebas _ gankar-
gon TavianTi materialuri da saproceso uflebebi. adre 
moqmedi samarTlebrivi koncefciisaTvis arsebiT da 
umTavres principTa Soris gaxldaT e.w. obieqturi WeS-
maritebis miRwevis procesualuri principi, rac iwvevda 
ara mxolod zogadad adamianis uflebaTa da Tavisufle-
baTa darRvevas, aramed kerZo-samarTlebrivi urTier-
Tobis iseTi principebis darRvevasac, rogoricaa nebis 
gamoxatvisa da nebis avtonomiurobis Tavisuflebis dar-
Rveva. obieqturi WeSmaritebis miRwevis principis arsi-
dan gamomdinare, sasamarTlos SeeZlo Tavisi iniciativiT 
gasuliyo sarCelis sagnisa da sarCelis safuZvlis gareT. 
ufro metic, sasamarTlos ufleba hqonda TviTon aReZra 
saqme. obieqturi WeSmaritebis principi warmoadgenda 
qcevis zogad wess da igi gansxvavdeboda TviT obieqturi 
WeSmaritebisagan _ yoveli saqmis ganxilvis procesis 
miznisagan. obieqturi WeSmaritebis sagans warmoadgenda 
obieqturi sinamdvilis konkretuli faqtebi. WeSmarite-
ba ar SeiZleboda Sereuliyo sasamarTlos darwmunebaSi. 
WeSmaritebaSi moiazreboda sasamarTlos daskvnis Sesa-
bamisoba obieqtur sinamdvilesTan, xolo sasamarTlos 
darwmunebaSi _ is, rom konkretul saqmeze sasamarTlos 
daskvnis Sesabamisoba obieqtur WeSmaritebasTan namd-
vilad arsebobda. obieqturi WeSmaritebis dadgenas em-
saxureboda sabWoTa saproceso kanonmdeblobis yvela 
principi da mTeli procesi. obieqturi WeSmaritebis 
principTan erTad moqmedebda dispoziciurobisa da Se-
jibrebiTobis principebi, magram obieqturi WeSaritebis 
dadgenis miznidan gamomdinare, dispoziciurobisa da Se-
jibrebiTobis principebis datvirTva iyo sxvagvari, vi-
dre dRes. marTlia, moqmedebda `nebis batoba~, `nebis av-
tonomia~, magram obieqturi WeSmaritebis dadgenis fonze 

tis samecniero xarisxis mosapoveblad, 1999, 9.

saqmis garemoebebis ganxilva da gadawyvetilebis gamota-
na ar iyo damokidebuli mxareTa nebaze.

    aRniSnul debulebis Teoriuli dasabuTebis baza 
Seqmnes mecnier-procesualistebma: m. eliseikinma, m. Saqa-
rianma, e. malcevma, i. piatiletovma, v. boiarincevma da 
sxv. isini miiCnevdnen, rom mxaris garda, samoqalaqo saq-
mis aRZvris ufleba, sasamarTlosac unda miniWeboda.60 
aRniSnul faqtTan dakavSirebiT sabWoTa periodSi samec-
niero wreebSi ar iyo erTgvarovani midgoma61, 62, 63. 

60 ix., Елисейкин М, Право суда выйти за пределами требования, М, 1965; 
Шакарян М, Субьекты Совeтского Гражданского процессуального права, 
М, 1970; Мальцев Е, О праве суда (судья) на возбуждение Гражданских 
дел, Сборник учебних трудов Свердловского юридического института, 
Свердловск, 1975; Пиаталетов И, Право суда выйти за пределы 
исковых требований, М, 1978; Бояринцев В, Соотношение публичности 
и диспозитивности в судебном праве, диссертация на соискание ученой 
степени кандидата юридических наук, М, 1987. 
61 im periodSi sasamarTlosaTvis saqmis aRZvris uflebis mini-
Webis winaaRmdeg gamodiodnen gurviCi, SClegovi da sxvebi. ix., 
Гурвич М. А, Принципы Гражданского процессуального право (система 
и содержание), Совeтское государство и право .№12, 1977; Щчлегов 
В. Н, Принципы искового производства, Вопроси теории и практики 
Гражданского процесса, Саратов, 1976, 33. 
62 boneri aRniSnavda, rom sasamarTlosaTvis am uflebis mini-
Webis Semdgom samoqalaqo samarTalwarmoebis umTavresi 
principi _ dispoziciuroba _ fiqciad iqceoda. ix., Боннер 
А. Г, Соотношение инициатива и активности сторон и суда в Совeтском 
Гражданском Судопроизводстве, советское государство и право, №8, 1983. 
63 sabWoTa procesualur mecnierebaSi umravlesobas Seadgenda 
mecnierTa is wre, romelebic Teoriulad asabuTebda mosazre-
bas, rom sasamarTlos hqonoda ufleba sasarCelo moTxovnis 
da saqmis ganxilvis farglebs gareT gasvlisa. am debulebis 
momxreebi iyvnen eliseikini, birkini, piataletovi, matievski, 
ix., Елисейкин М, Право суда выйти за пределами требования, М, 1965; 
Биркин М, Роль суда в обнаружения и собирания писменных доказательств 
по гражданским делам, М, 1977; Пиаталетов И, Право суда выйти за 
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amJamindeli samoqalaqo saproceso kodeqsi agebulia 
SejibrebiT sawyisebze, romlis safuZvelze, sasamarT-
loSi saqmis warmoebis dawyebis uflebamosilebis mqone 
subieqtebi arian modave mxareebi (mosarCele da mopa-
suxe). mtkicebulebaTa gamovlena da Segroveba evalebaT 
mxareebs. SejibrebiT samarTalwarmoebaSi TiToeulma 
mxarem unda daamtkicos garemoebani, romlebzedac igi 
amyarebs Tavis moTxovnebsa da Sesagebels64,65. davis sagani 
ganisazRvreba mxareTa mier da sasamarTlos ufleba ara 
aqvs moaxdinos misi transformireba. axalma kodeqsma es 
sakiTxi 248-e muxliT gansazRvra da daadgina qcevis wesi, 
romlis Tanaxmad, sasamarTlos ufleba ara aqvs miakuTv-
nos Tavisi gadawyvetilebiT mxares is, rac mas ar uTxovia 
an imaze meti, vidre is moiTxovda.

g. mtkicebis sagnis gansazRvra, rogorc mtkicebis 
tvirTis realizebis aucilebeli wina piroba 

saqmis gadawyveta uSualodaa dakavSirebulia im 
faqtebis CamonaTvalis sworad gansazRvraze, romlebic 
mtkicebis sagania. 

rogor ganisazRvreba mtkicebis sagani da Tu arse-

пределы исковых требований, М, 1978; Матиевский М, Осушествление 
диспозитивных правомочий в Свердловском Гражданском Процессе, 
Свердловск, 1980. 
64 ix., qiria g, sasamarTlo gadawyvetilebaTa gadasinjvis Teor-
iul-praqtikuli komentarebi saqarTvelos samoqalaqo sapro-
ceso kodeqsis mixedviT, Tb, 2002, 27.
65 saintereso gamonaklisTan gvaqvs saqme saqarTvelos ssk-is 
XLIV1 TavSi, romelic iTvaliswinebs prokuroris monawileobas 
samoqalaqo saqmis ganxilvaSi da misTvis sarCelis aRZvris mini-
Webis uflebamosilebas, rac samoqalaqo saproceso kodeqsiT 
gaTvaliswinebul yvela Tavisagan gamoarCevs aRniSnul Tavs, 
romelzedac saubaria naSromis IV TavSi. 

bobs mtkicebis sagnis gansazRvris wesTan dakavSirebiT 
erTiani midgoma saqarTvelosa da germaniis samoqalaqo 
saproceso samarTlis TeoriaSi?

_ saqarTvelos samoqalaqo saproceso samarTalSi 
mtkicebis sagans Seadgens is garemoebebi, romlebsac pro-
cesualur samarTalurTierTobebSi warmoadgens samar-
Tlebrivi faqtebi. praqtikuli TvalsazrisiT, samarT-
lebrivi faqtis mniSvneloba mxolod gansaxilveli saqmis 
faqtobrivi garemoebis cnebasTan ar igivdeba. samarT-
lebrivi faqti gulisxmobs imasac, Tu ra Sedegi mohyva 
saqmis faqtobriv garemoebas. amaze naTlad metyvelebs 
samarTlebrivi faqtis sinonimuri mniSvnelobiT gamoy-
enebadi sityva _ saqmis faqtobrivi garemoeba, romlis 
mniSvnelobaze miuTiTebs, agreTve sinonimuri daniS-
nulebis mqone sityva _ saqmis faqtobrivi Semadgenloba. 
Tu samive sinonimur sityvas gavaerTianebT erT cnebaSi _ 
faqti, maSinac ar iqneba aRniSnuli cneba srulyofilad 
ganmartebuli, vinaidan igi ar Seicavs sapirispirod arse-
buls, azrobrivad gauTviTcnobierebels. swored amitom, 
faqtis cnebas SeiZleba mieweros yvelaferi is, rac mate-
rialur samyaroSi arsebobs sinamdvileSi, miuxedavad imi-
sa, cnobilia Tu ara CvenTvis misi arseboba. 

_ saqarTvelos samoqalaqo saproceso samarTlisa-
gan gansxvavebiT, germanuli saproceso samarTlis Teo-
ria mtkicebis saganSi moiazrebs ara mxolod faqtebs, ar-
amed aseve ucxo qveynebis samarTlebriv normebsac. 

faqtebi Seadgens sasamarTlos silogizms66; es aris 
konkretuli, drosa da sivrceSi gansazRvruli movlena 
da garegani samyarosa da adamianis sulis mdgomareoba, 
romlebic samarTlebrivi qmedebis wanamZRvrad qmnian 
66 silogizmi (berZ. syllogismos) deduqciuri daskvna, romelSic 
ori mocemuli msjelobidan (wanamZRvridan) gamodis mesame 
(daskvna). ix., ucxo sityvaTa leqsikoni, Semdgeneli WabaSvili m, 
Tb, 1964, 350. 
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obieqtur samarTls67. 
erTmaneTisagan ganasxvaveben garegan da Sinagan 

faqtebs. Sinagan faqtebs warmoadgens ganzraxva, gansaz-
Rvruli garemoebebis codna. sxvaoba Sinagan da garegan 
faqtebs Soris mdgomareobs imaSi, rom Sinagani faqte-
bi SesaZloa miuRweveli iyos da, rogorc wesi dgindeba 
garegani faqtebis meSveobiT. mtkicebis saganSi Semavali 
faqtebi klasificirdeba dadebiT da uaryofiT faqtebad. 
maTi amgvari klasifikacia damokidebulia movlenaze an 
qmedebaze, romlebsac adgili hqonda an romlebic ganx-
orcielda, an romlebsac adgili ar hqonia an romlebic 
ar ganxorcilebula. garda amisa, germanuli saproceso 
samarTlis TeoriaSi gansxvaveben faqtebs, romlebic uSu-
alo kavSirSia gamosayenebeli normis faqtobriv Semad-
genlobasTan da irib faqtebs, romlebsac ara aqvs mniSvn-
eloba saqmisaTvis.68

rogorc zemoT aRiniSna, mtkicebis saganSi moiazreba 
sazRvargareTis samarTali (sxva qveynis gamosayenebeli 
samarTali), Tuki igi ucnobia sasamarTlosaTvis69. ms-
gavs SemTxvevebSi, sasamarTlo yvelze ufro xSirad niS-
navs eqspertizas, sazRvargareTis samarTlis konkretul 
dargSi kvlevis Casatreblad. 

rogorc vxedavT, germaniis samoqalaqo saproceso 
samarTlis Teoria misTvis damaxasiaTebeli sizustiT aR-
wers mtkicebis saganSi Semavali faqtebis raobas da saqa-
rTvelos samoqalaqo saproceso samarTlisagan gansx-
vavebiT, mtkicebis saganSi moiazrebs ara mxolod faqtebs, 

67 ix., Rosenbeg L, Schwab K, Gottwald P, Zivilprozessrecht, München, 2009, 
638.
68 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 63. 
69 ZPO, §293, Гражданское Процессуальное Уложение Германии, первод с 
немецкого, M, 2006, 97.

aramed aseve gamosayenebeli ucxo qveynis samarTalsac. 
rac sainteresoa saqarTvelos saproceso samarTlisaT-
vis arsebuli globalizaciis pirobebSi, kerZod, adgil-
obrivi fizikuri da iuridiuli pirebi saxelSekrulebo 
urTierTobebSi Sedian ucxo qveynis fizikuir da iurid-
iul pirebTan, rac garkveul SemTxvevebSi warmoSobs dav-
ebs da Sesabamisad qmnis, rogorc erovnuli samarTlis, 
ise ucxo qveynis samarTlis gamoyenebis gardauvalobas; 
sxva qveyanaSi moqmedi samarTlis, CveulebiTi samarTlis, 
wesdebis gamoyeneba saWiroebs mtkicebas, im Tvalsaz-
risiT, rom isini ucnobia erovnuli sasamarTloebisaT-
vis. amgvari samarTlebrivi normebis Sinaarsis dadgenis 
SemTxvevaSi, sasamarTlo ar aris Semofargluli mxareTa 
mier warmodgenili mtkicebulebebiT, sasamarTlo ufle-
bamosilia gamoiyenos sxva wyaroebic. 

mtkicebis sagnis sworad gansazRvras aqvs praqtiku-
li mniSvneloba gamomdinare iqidan, rom erTi mxriv, mt-
kicebis sagnis Seviwroeba niSnavs saqmis arsebiTi xasiaTis 
garemoebaTa erTi nawilis datovebas jerovani gamokvle-
vis gareSe, rac sabolood, gamoiwvevs saqmis ganxilvis 
calmxrivobas, xolo meore mxriv, mtkicebis sagnis us-
afuZvlo gafarToeba, gamoiwvevs saqmisaTvis umniSvnelo 
masalis Sekrebas _ Zalisa da saSualebebis unayofod 
xarjvas, sasamarTlos yuradRebis gafantvas umniSvnelo 
garemoebebze. saboloo jamSi, saqmis gamokvleva-ganxil-
vis sruliad gaumarTlebel gaWianurebas da zedmeti sap-
roceso xarjebis gawevas. 

mxareTa mier mtkicebis tvirTis realizebasa da mt-
kicebis sagnis gansazRvras axasiaTebs mWidro urTierT-
kavSiri gamomdinare iqidan, rom sasamarTloSi yoveli 
konkretuli samoqalaqo saqmis gadawyveta dakavSire-
bulia gansazRvruli faqtebis dadgenasTan. faqtebis 
dadgenis aucilebloba gamowveulia swored imiT, rom 
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sasamarTlo ixilavs da gadawyvets mxareTaASoris samar-
TliT regulirebuli urTierTobebidan warmoSobil dav-
ebs. sagulisxmoa, rom sasamarTloSi saqmisaTvis mniSvn-
elobis mqone faqtebis dadgena umTavresad xorcieldeba 
dasadgeni faqtebis damtkicebis gziT, Sesabamisi mtkice-
bulebebis wardgeniT. mtkicebis sagans swored is faqte-
bi gansazRvravs, romelTa damtkiceba-dadasturebis 
mizniTac sasamarTloSi unda ganxorcieldes mtkicebiTi 
saqmianoba70. mtkicebis sagani emsaxureba sadavo iuridi-
uli faqtebis gansazRvras, kerZod, am faqtebis arsebobis 
an ararsebobis dadgenis aucileblobis gamorkvevas. ami-
tom, mtkicebis sagans procesualur kanonmdeblobasa da 
praqtikaSi gaaCnia principuli mniSvneloba. 

erTimeorisagan gansxvavdeba mTavari faqti, romelic 
Seadgens mtkicebis sagans konkretul saqmeze (zianis miy-
eneba, usafuZvlo gamdidreba, xelSekrulebis Sesrulebis 
vadis darRveva) da mtkicebiTi faqti, romelic sxva ase-
Tive faqtebTan krebadobiT adasturebs an uaryofs mt-
kicebis saganSi Semaval mTavar faqts.

konkretul samoqalaqo saqmeze dasadgeni faqtebi 
erTmaneTisagan gansxvavdeba, rogorc xasiaTiTa da Si-
naarsiT, aseve im SedegiT, romlebsac maT ukavSirebs 
kanoni. jer kidev, sarCelis warmoebaSi miRebis dros sa-
samarTlo adgens iseTi garemoebebis arsebobas an ararse-
bobas, romlebsac ukavSirdeba mxolod saproceso-
samarTlebrivi Sedegi (sarCelis warmoebaSi miReba, uari 
sarCelis warmoebaSi miRebaze). mxolod mas Semdeg, rac 
sarCeli miRebulia warmoebaSi, wamoiWreba meore sakiTxi, 
kerZod, romeli faqtebi unda iqnes dadgenili imisaTvis, 
rom sasamarTlom SeZlos sworad gadawyvitos saqme. es-
eni, rogorc wesi, materialur-samarTlebrivi faqtebia, 

70 ix., ZlieriSvili z, samoqalaqo saproceso samarTlis calkeu-
li sakiTxebi, Tb, 2007, 11, 12.

radgan maT ukavSirdebaT materialur-samarTlebrivi 
Sedegebi, kerZod, mosarCelis materialur-samarTlebri-
vi moTxovnis an mopasuxis materialur-samarTlebrivi 
Sesageblis dasabuTebulad cnoba da dakmayofileba, an 
aseT dakmayofilebaze uaris Tqma, imis mixedviT, damt-
kicda Tu ara moTxovnis safuZvelSi miTiTebuli faqtebi 
(sarCelis safuZveli).

`zemoT aRniSnuli faqtebis garda, samoqalaqo pro-
cesSi saWiroa dadgindes da dadasturdes aseve mtkice-
bulebiTi faqtebi, romelTa meSveobiTac xorcieldeba 
saqmis arsebiTad gadawyvetisaTvis mniSvnelobis mqone 
faqtebis arseboba-ararsebobis damtkiceba. maSasadame, 
konkretuli samoqalaqo saqmis ganxilvisa da gadawyve-
tisas, mosarCelem unda daadginos sxvadasxva xasiaTis, 
Sinaarsisa da Sedegebis mqone iseTi faqtebi, rogoricaa: 

1. faqtebi, romlebsac ukavSirdeba mxolod procesu-
alur-samarTlebrivi Sedegi (sarCelis warmoebaSi miReba 
an miRebaze uaris Tqma); 

2. faqtebi, romlebsac ukavSirdeba materialur-
samarTlebriv Sedegi (sarCelis dakmayofileba an mis dak-
mayofilebaze uaris Tqma); 

3. mtkicebulebiTi faqtebi, romelTa meSveobiTac 
xorcieldeba saqmis arsebiTad gadawyvetisaTvis mniSvn-
elobis mqone faqtobrivi garemoebebis dadgena~.71

gamocdileba, romelic efuZneba cxovrebaze zog-
adi xasiaTis codnas, bunebiTi samarTlis mecnierebas 
da fsiqologias da a.S. ar eqvemdebareba damtkicebas. 
gamocdileba SeiZleba iyos rogorc cxovrebiseuli, 
aseve mecnierebis, xelovnebis dargSi specialuri wese-
bi. gamocdileba SeiZleba gaxdes mtkicebis sagani, Tu is 
gamoixateba saerTo gadawyvetilebis formiT, dagrove-

71 ix., ZlieriSvili z, samoqalaqo saproceso samarTlis calkeu-
li sakiTxebi, Tb, 2007, 12, 13.
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buli cxovrebiseuli gamocdilebis safuZvelze analo-
giuri faqtebidan, anda specialuri (profesiuli) codni-
dan. konkretuli faqtebisagan gansxvavebiT, aq saubaria 
abstraqtul movlenebze. am gansxvavebis codna aucile-
belia, radgan gamocdilebis Sefasebis dros informacia 
SeiZleba mopovebuli iqnes nebismieri wyarodan da nebi-
smieri xerxiT (Tavisufli mtkicebuleba), gansakuTrebiT 
eqspertis daskvnidan. aseve, specialuri literaturis 
gacnobiT, cnobebis moZiebiT. sasamarTlos es moqmedeba 
ki damokidebuli ar aris modave mxareebze. magaliTad, 
avtosatransporto SemTxvevis Sedegad zianis anazRau-
rebis Sesaxeb saqmis gaxilvisas, unda dadgindes faqto-
brivi garemoeba imis Taobaze, iyo Tu ara mopasuxe momx-
daris dros nasvam mdgomareobaSi? ra dozis alkoholi 
hqonda mas miRebuli? aRniSnuli kiTxvebi Seexeba konkre-
tul faqts, romelic SeiZleba dadgindes mxareTa mier 
warmodgenili faqtebis safuZvelze. am SemTxvevaSi, sa-
samarTlo damokidebulia mxareebze. Tumca, daskvniT 
SedegSi, romelic Seexeba warmodgenili faqtebis Sefase-
bas sasamarTlo damoukidebeli da Tavisufalia mxareebi-
sagan. 

mtkicebis sagnis, rogorc mtkicebis tvirTSi Semava-
li faqtebis sworad gansazRvris saproceso mniSvnelobi-
dan gamomdinare, mizanSewonilad migvaCnia sakvlevi Temis 
farglebSi mtkicebis sagnis gansazRvris wesebis Seswavla 
Cveni qveynis saproceso samarTlisagan Zirfesvianad gan-
sxvavebuli im qveynebis gamocdilebisagan, rogorebicaa 
inglisi da aSS. 

inglisis mtkicebiT samarTalSi arsebuli Sexed-
ulebis mixedviT, mtkicebis sagani ganisazRvreba modave 
mxareebis mier, romelic mosarCelisaTvis - faqtia, ro-
melic man unda daamtkicos saqmis mogebis miznebidan 
gamomdinare, mopasuxisaTvis ki, faqti, romelic man unda 

uaryos. Tumca, mtkicebis sagans warmoadgens ara yvela 
saSejibro qaRaldebSi miTiTebuli iuridiuli faqtebi, 
aramed mxolod isini, romelTa arsebobasa Tu ararsebo-
baze davoben mxareebi72. ase magaliTad, mopasuxe SeiZleba 
ar uaryofdes uSualod moqmedebis Sesrulebis Sesaxeb 
faqtis arsebobas, romliTac ziani miayena mosarCeles da 
aRiarebdes Tavis brals am zianis mimyenebeli qmedebis 
dadgomaSi, magram ar eTanxmebodes zianis odenobas. aseT 
SemTxvevaSi, sasamarTlo ganxilvaze gamotanili iqneba 
saqmis mxolod is garemoeba, romelTa Sesaxeb mxareebma 
ver miaRwies Tanxmobas, kerZod, Tanxis odenoba, romli-
Tac fasdeba miyenebuli zianis odenoba. 

inglisis mtkicebulebiT samarTalSi msgavsad saqa-
rTvelos samoqalaqo saproceso samarTlisa, arsebobs 
faqtebi, romlebic Tumca Sedis mtkicebis saganSi magram 
damtkicebas ar saWiroebs. maT ganekuTvneba: 1. preiu-
diciuli faqtebi; 2. prezumfciebi; 3. sayovelTaod cno-
bili faqtebi; 4. sasamarTlosaTvis personalurad cno-
bili faqtebi73. am CamonaTvalidan mxolod me-4 qvepunqti 
ar gvxvdeba saqarTvelos samoqalaqo saproceso samar-
TalSi, ris gamoc, swored maszea mipyrobili yuradReba: 
debuleba, romlis Tanaxmad, damtkicebas ar eqvemdebare-
ba faqtebi, romlebic cnobilia mxolod sasamarTlosaT-
vis, Seesabameba inglisis samarTalwarmoebaSi mtkicebis 
arss.74 am debulebis amosavali wertili aris is, rom mt-
kicebiTi saqmianoba xorcieldeba sasamarTlos winaSeEda 
misi amocana mdgomareobs saqmisaTvis mniSvnelobis mqone 

72 ix., Решетникова И, В, Доказательственное право Англии и США, 
Екатеринбург, 1997, 98.
73 iqve: 99.
74 Federal Rules of Evidence (1975 wlis 01 ivlisi.). Rule 201. Judicial No-
tice of Adjudicative Facts. ix., Federal Rules of Civil Procedura, 1997-98 Edu-
cational Edition, St. Paul, Minn, 1997, 944, 945.
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faqtebis arsebobasa an ararasebobaSi sasamarTlos darw-
munebaSi, xolo, Tuki sasamarTlosaTvis esa Tu is sadavo 
faqti ukve cnobilia, maSin misi arsebobis an ararsebo-
bis mtkiceba moklebulia yovelgvar dasabuTebas. `in-
glisuri samarTali metismeti sizustiT udgeba samar-
Tlebriv sakiTxebs. garda amisa, inglisuri samarTali 
mowifulia, igi samarTlis teqnikas aviTarebs yoveldRi-
urad, yoveli axali gadawyetilebis miRebiT~75.

aSS-Si moqmedi samoqalaqo procesis federaluri we-
sebis Tanaxmad, mtkicebis sagnis Sinaarss Seadgens mTa-
vari sadavo faqtebi. isini iuridiuli xasiaTisaa e.i. dain-
teresebuli pirebisaTvis atarebs samarTlebriv Sedegs 
da amitomac, mTavari sadavo faqtebi miTiTebuli unda 
iyos mosarCelis mier ZiriTadi moTxovnis Camoyalibebi-
sas da mopasuxis mier sarCelis uaryofisas76. 

SejibrebiT procesSi mtkicebis sagani ganisazRvreba 
mxareebis mier. amasTan erTad, ar SeiZleba iTqvas, rom 
sasamarTlo saerTod ar monawileobs misi gansazRvris 
procesSi. magaliTad, sasamarTlos SeuZlia ganxilvisa-
gan moxsnas sakiTxi, romelic ar miekuTvneba mtkicebis 
sagans. arcTu iSviaTad, procesSi SeiZleba gamokvleu-
li iyos gansxvavebuli faqtebi, romlebsac erTi Sexed-
viT, kavSiri ara aqvs gansaxilvel saqmesTan, Tumca maTi 

75 ix., Zimmerman R, Roman Law, Contemporary Law, European Law, The Ci-
vilian Tradition Today, New York, 2001, 177.
76 samoqalaqo procesis federaluri wesebis me-8 wesis samar-
Tlebrivi analizi cxadyofs, rom sarCelSi mokled unda iyos 
miTiTebuli: sasarCelo moTxovna, mosarCelis moTxovnis 
iuridiuli safuZvlebi, faqtebi, garemoebebi an mosazrebebi, da 
mtkicebulebebi, romlebic adastureben moTxovnas. mosarCele 
erTdoulad SeiZleba daeyrdnos sxvadasxva saxis mtkicebule-
bebs. Federal Rules of Civil Procedura, 1937 (1966 wlis 01 ivlisi). ix., 
Steven Baicker-Mckee, William M. Janssen, Jon B. Corr, A Student’s guide to 
the Federal Rules of Civil Procedura, St. Paul, Minn, 1997, 139, 140.

gamokvlevis Sedegad aRiWurvebian garkveuli mniSvnelo-
biT da amgvarad, xdebian sasarCelo faqtebi. 

mtkicebulebebis Sesaxeb federaluri wesebi ayali-
bebs imgvari faqtebis CamonaTvalsac, romlebic sasamarT-
loSi ar saWiroebs damtkicebas. maT ricxvs ganekuTvneba, 
pirvel rigSi faqtebi, romelTa codna sasamarTlos eva-
leba samsaxurebrivi valdebulebis Tanaxmad. kerZod, 
wesebis 201-e wesis Tanaxmad, faqtebi SeiZleba dadgeni-
lad CaTvalos sasamarTlom, Tu es faqti cnobilia im 
teritoriaze, romlis sazRvrebSic moqmedebs am saqmis 
ganmxilveli sasamarTlos iurisdiqcia an Tu misi dad-
gena SesaZlebelia im wyaroze dayrdnobiT, romlis namd-
viloba ar iwvevs eWvs. am wesiT sasamarTlom dadgenilad 
SeiZleba cnos faqti rogorc Tavisi inciativiT, ise mx-
aris gancxadebiT da, amasTan, saqmis ganxilvis nebismier 
stadiaze. 

inglisis msgavsad, aqac gvxvdeba erovnuli samar-
Tlisagan gansxvavebuli faqtebi, romlebic, Tumca Sedis 
mtkicebis saganSi, magram damtkicebas ar saWiroebs. maT 
ganekuTvneba faqtebi, romlebic mosamarTlisaTvis cno-
bilia. magaliTad, avtosatransporto SemTxvevis saqmeSi 
mosamarTle wyvets sakiTxs mZRolis daRlilobisa da mis 
mier avtomanqanis cudad marTvis faqtis Sesaxeb. saku-
Tari gamocdilebiT mosamarTlem icis, rom mZRolis daR-
liloba zegavlenas axdens avtomanqanis cudad marTvaze. 
mocemuli faqti miekuTvneba advilad dasadgen faqtTa 
ricxvs77. 

mtkicebas dauqvemdebarebeli faqtebis ricxvs mie-
kuTvneba mxaris mier aRiarebuli faqtebi magaliTad, 
mosarCelem sarCelis safuZvlad miuTiTa ramodenime 
faqti. mopasuxem Tavis SepasuxebaSi am faqtebidan zo-

77 ix., Решетникова И. В, Доказательственное право Англии и США, 
Екатеринбург, 1997, 119.
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gierTi cno, aRiara e.i. masze ar wamoiwyo dava. aseT Sem-
TxvevaSi, mtkicebis sagans mxolod is faqtebi moicavs, 
romelTa Sesaxebac mxareebs gansxvavebuli mosazrebebi 
aqvT. faqtebi, romlebzec mxareebi ar davoben amoiReba 
mtkicebis sagnidan. 

gasaTvaliswinebelia is garemoebac, rom, Tu mopasuxe 
sadavod xdis iseT garemoebas, romelic ar aris dakav-
Sirebuli moTxovnis arsebobis kanoniT gaTvaliswinebul 
wina pirobasTan, maSin es ar aris mniSvnelobis mqone 
da, amdenad, aRniSnulTan dakavSirebiT sasamarTlo ar 
agrovebs mtkicebulebebs (saqarTvelos ssk-is 104-e mux-
lis pirveli nawili). 

mtkicebis saganSi ar Sedis faqtebi, romlebsac sa-
samarTlo sayovelTaod dadgenilad miiCnevs da faqtebi, 
romlebic dadgenilia erT samoqalaqo saqmeze sasamarT-
los kanonier ZalaSi Sesuli gadawyvetilebiT, Tu sxva 
samoqalaqo saqmeebis ganxilvisas igive mxareebi monaw-
ileoben (saqarTvelos ssk-is 106-e muxli). 

preiudiciulad dadgenil faqtebze gansakuTreb-
uli yuradRebaa gaxvilebuli am paragrafSi, rac gan-
pirobebulia im garemoebiT, rom saqarTvelos samoqa-
laqo sapoceso samarTlis Teoriisagan gansxvavebiT, 
preiudiciuli faqtebis jgufSi Semavali faqtebis rao-
bis dadgena xorcieldeba gansazRvruli wesebis mixed-
viT, rac sainteresoa erovnuli saproceso samarTlis 
TeoriisaTvis. 

preiudiciuli faqtebis mimarT gamoiyeneba ori wesi:
- “res judicata~-s78 gamoyeneba iTvaliswinebs Semdegi 

78 Res judicata/res iudicata (RJ) (momdinareobs laT. terminidan “a matter 
[already] judged~) gamoiyeneba rogorc samoqalaqo samarTalSi, ise 
saerTo samarTlis sistemaSi. RJ-s wesi miuTiTebs, rom konkre-
tuli sakiTxis mimarT gamotanilia saboloo gadawyvetileba 
da ganxiluli sakiTxi ganmeorebiTi ganxilvis sagans aRar war-
moadgens; Tuki sadavo sakiTxi Seexeba `res judicata~-s niSnavs, rom 

pirobebis daculobas: 1. gadawyvetileba unda iyos sab-
oloo; 2. gadawyvetileba gamotanili unda iyos arsebiT 
sakiTxze; 3. moTxovnebi pirvel da meore procesSi unda 
iyos erTnairi; 4. mxareebi pirvel da meore procesSi unda 
iyos erTi da igive. amrigad, am institutis gamoyenebis 
miznebisaTvis mosarCele uflebamosilia mxolod erTx-
el waradginos sarCeli, romelic gamomdinareobs erTi 
da igive garemoebidan.

- `collateral estoppel~-is79 ar ewinaaRmdegeba sarCelis 
wardgenas, Tu erTsa da imave mxareebs Soris warmoSobil 
davaze romelime sakiTxi ar yofila gadawyvetili pirvel 
procesSi. miTiTebuli wesi gamoiyeneba Semdegi pirobebis 
dacviT: 1. mtkicebis sagani pirvel da meore procesSi 
unda iyos erTi da igive; 2. es sakiTxebi ukve warmoadgenda 
sasamarTlos ganxilvis sagans; 3. miuxedavad imisa, rom 
sakiTxi ukve iyo wina procesis ganxilvis sagani collateral 
estoppel-is instituti ar ewinaaRmdegeba axal ganxilvas 

aRniSnuli sakiTxi ar SeiZleba kvlav gaxdes ganxilvis sagani. es 
wesi vrceldeba, rogorc imave sasamarTloze, romelmac aRniS-
nul sakiTxze imsjela Tavdapirvelad, aseve sxva sasamarTloze. 
`res judicata~-s gamoyenebiT sasamarTloebi uaryofen ganxiluli 
sakiTxis xelaxla gadasinjvas. ix., Joseph W. Glannon, A Student’s 
guide to Anderstanding Civil Procedura, Boston, Toronto, 1987, 279, 280.
79 Collateral estoppel (CE), Tanamedrove terminologiaSi cnobilia 
rogorc sakiTxi, romelic mtkicebas ar saWiroebs. saerTo 
samarTlis sistemaSi aRniSnuli doqtrina icavs pirs sasamarT-
loSi ama Tu im faqtis Sesaxeb mtkicebulebebis wardgenis mova-
leobisagan. CE-s principi mdgomareobs imaSi, rom faqti, ro-
melic erTxel iyo sasamarTloSi ganxilvis sagani ar saWiroebs 
xelmeored ganxilvas sxva saqmeSi, romelSic monawiloben igive 
mxareebi, romlebic monawileobdnen wina procesSi. am principis 
arsi mdgomareobs imaSi, rom samarTalwarmoebis procesSi Ta-
vidan iqnes aridebuli resursebis usafuZvlo xarjva. ix., Joseph 
W. Glannon, A Student’s guide to Anderstanding Civil Procedura, Boston, To-
ronto, 1987, 279-280.
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vidre moTxovna gadawyvetili ar iqneba mocemul proces-
Si80. 

rogorc vxedavT, mtkicebis sagnis gasazRvris wy-
aroebia materialur-samarTlebrivi faqtebi miTiTebuli 
SejibrebiT qaRaldebSi (sarCeli, Sesagebeli), romelTa 
dadgenazea damokidebuli saqmis arsebiTi ganxilva da ma-
terialuri samarTlis normebi.

 

80 Res judicata-s da Collateral estoppel-is erTimeorisagan gansxvavebis 
mizniT, moviyvan magaliTs: `a~ sarCeliT mimarTavs sasamarT-
los `b~-s mimarT im safuZvliT, rom `b~ unebarTvod SeiWra `a~-s 
sakuTrebaSi da moWra xe-tye. `b~-m moTxovna uaryo, rac daas-
abuTa mis mier sasamarTloSi wardgenili nebarTviT, romelic 
mas uflebas rTavda Sesuliyo `a~-s mier miTiTebul teritori-
aze da moeWra xe-tye. RJ wesi ukrZalavs `a~-s ganmeorebiT mim-
arTos sasamarTlos `b~ winaaRmdeg imave xe-tyis moWris SemTx-
vevaze dayrdnobiT. CE wesi ki, ukrZalavs `a~-s kvlav gaxados 
sadavod wina sasamarTlo ganxilvis procesSi dadgenli faqto-
brivi garemoebebi, magaliTad `b~-s mier wardgenli nebarTva xe-
tyis moWris Sesaxeb. Tuki `b~-s kvlav moWris xe-tyes da `a~ kv-
lav mimarTavs sasamarTlos `b~ winaaRmdeg RJ wesis moqmedebis 
ZaliT mas ar ekrZaleba sarCelis wardgena, gamomdinare iqidan, 
rom misi sarCelis safuZvels warmoadgens `b~-s axali moqmede-
ba (xe-tyis meored moWra). Tumca, am meore sarCelSi `a~ ar aris 
uflebamosili sadavod gaxadaos `b~ mier wardgenili nebarTva 
xe-tyis moWris Sesaxeb, Tumca uflebamosilia daeyrdnos sxva 
garemoebebs, rogoricaa magaliTad, nebarTviT sargeblobis 
gadasaxadis gadauxdeloba da a.S, romlebzec ar iyo namsjeli 
wina sasamarTlo procesze. magaliTi moyvanilia Joseph W. Glan-
non, A Student’s guide to Anderstanding Civil Procedura, Boston, Toronto, 
1987, 280. mixedviT.

§6. faqtebze miTiTebis tvirTisa da mtkicebis 
tvirTis urTierTgamijvnis praqtikuli 

mniSvneloba

a. faqtebze miTiTebis tvirTisa da mtkicebis tvirTis 
Tanaarsebobis safuZveli 

`samoqalaqo saqmis ganxilvaSi monawile mxareebma 
TviTonve unda miuTiTon, Tu romeli faqtebis safuZvel-
ze ayeneben moTxovnas da Sesagebels. samoqalaqo sapro-
ceso kanonmdebloba ar iTvaliswinebs iseT RonisZiebebs 
romelTa meSveobiT SesaZlebelia mxaris iZuleba, miuTi-
Tos sarCelis an Sesageblis faqtebze.~81 saqarTvelos 
samoqalaqo saproceso samarTlSi moqmedi dispozici-
urobisa da SejibrebiTobis principebis Tanaxmad, mxaree-
bs evalebaT TviTon miuTiTon im garemoebebze, romlebic 
asabuTebs maT moTxovnebs da Sesagebels. kerZod, saqa-
rTvelos ssk-is me-4 muxlis pirveli nawilis Tanaxmad, 
mxareebi TviTonve gansazRvraven romeli faqtebi unda 
daedos safuZvlad maT moTxovnebs an romeli mtkiceb-
ulebebiT unda dadasturdes es faqtebi. kodeqsis 178-e 
muxlis pirveli nawilis `e~ qvepunqtis Tanaxmad, sarCel-
Si unda aRniSnos konkretuli faqtebi da garemoebebi, 
romlebzedac mosarCele amyarebs Tavis moTxovnebs. 368-e 
muxlis pirveli nawilis `v~ qvepunqtis Tanaxmad, saapel-
acio saCivari unda Seicavdes miTiTebas garemoebebze, 
romlebic asabuTebs saapelacio saCivars da mtkicebule-
bebze, romlebic adastureben am garemoebebs. 

amdenad, moqmedi kanondeblobiT Tavad mxareebi 
gansazRvraven samarTlebrivi davis faqtobriv Sinaarss 
da maTve evalebaT gamoTqvan mosazreba saqmisaTvis mniS-

81 ix., ZlieriSvili z, samoqalaqo saproceso samarTlis calkeu-
li sakiTxebi, Tb, 2007, 14, 15.
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vnelobis mqone faqtobriv garemoebebTan dakavSirebiT. 
`saubaria e.w. mxareTa tvirTze miuTiTon faqtebze, anu 
faqtebis miTiTebis tvirTze~82. damtkicebis tvirTis 
(movaleobis) gverdiT saproceso samarTlis mecniereba 
da praqtika adreuli periodidan moyolebuli dRemde 
icnobs iseT cnebasac, rogoricaa faqtebis miTiTebis 
tvirTi83. 

amasTan, sakmarisi ar aris, rom mxarem zogadad gamoTq-
vas mosazreba saqmisaTvis mniSvnelobis mqone garemoe-
baze, magaliTad, ganacxados, rom igi mTlianad uaryofs 
meore mxaris mier moxsenebul saqmis faqtobriv garemoe-
bebs. mxaris mier warmodgenili mosazrebebi konkretu-
lad da detalurad unda Camoyalibdes da exebodes saqmis 
gadawyvetisaTvis mniSvnelobis mqone yvela garemoebas. 
mxareTa mier warmodgenili axsna-ganmartebebi unda iyos 
dasabuTebuli da exebodes im garemoebebs, romlebsac 
uSualo kavSiri aqvs davasTan. zogadi xasiaTis mtkiceba 
an zogadi xasiaTis uaryofa dasaSvebia mxolod ukidures 
SemTxvevaSi. magaliTad, Tu mxare aRwers rogori gulisx-
mierebiT SefuTa gasagzavni saqoneli da amtkicebs, rom 
gadamzidvels Sesabamisi miTiTebebi misca rogor unda 
ganxorcielebuliyo saqonlis transportireba. aseT Sem-
TxvevaSi, dazianebuli saqonlis mimRebi uflebamosilia 
zogadad uaryos mtkicebis pirveli punqti da miuTiTos, 
rom saqonlis miRebisas man Tavad naxa rogor iyo igi Se-
fuTuli; Tumca, Semdeg detalurad unda aRweros SefuT-
vis mdgomareoba. rac Seexeba gamgzavnsa da gadamzidvels 
Soris Semdgar saubrebs, mas, aseve SeuZlia am garemoebis 
zogadi uaryofiT Semoifarglos da ubralod aRniSnos, 

82  biolingi h, Wanturia l, samoqalaqo saqmebze gadawyvetilebis 
miRebis meTodika, me-2 gamocema, Tbilisi, 2004, 30.
83 (faqtebis miTiTebis tvirTi - onus proferendi) ix., liluaSvili 
T, saqarTvelos samoqalaqo saproceso samarTali, Tb, 1992, 125, 

rom mas am garemoebebis Sesaxeb arc unda scodnoda.
daismis kiTxva _ aris Tu, ara faqtebze miTiTebis 

tvirTi iseTi iuridiuli movaleoba, romlis Seusrule-
blobas SeiZleba mohyves araxelsayreli gadawyvetileba 
im piris mimarT, vinc es movaleoba ar Seasrula?

_ samoqalaqo samarTalwarmoebis arc erTi mxare ar 
aris valdebuli, gamoxatos Tavisi mosazreba ama Tu im 
faqtebTan dakavSirebiT. moqmedi dispoziciurobis prin-
cipidan gamomdinare, sasamarTlo ver aiZulebs procesis 
monawile romelime mxares ganaxorcielos aRniSnuli mo-
qmedeba. samarTalwarmoebis subieqtebis amgvari iZuleba 
ewinaaRmdegeba SejibrebiTobisa da dispoziciurobis 
principebs. TiToeulma mxarem Tavad unda gansazRvros 
miiRos Tu ara procesSi monawileoba da ra moculobiT. 
magaliTad, mxares ufleba aqvs uari ganacxados axsna-
ganmartebis micemaze da cnos mosarCelis moTxovna. aseve, 
mas SeuZlia ar gamoTqvas mosazreba davis saganTan dakav-
SirebiT. 

Sesabamisad, zemoT dasmul kiTxvas dadebiTad unda 
vupasuxoT. Tanamedrove saqarTvelos samoqalaqo sap-
roceso kodeqsis fuZemdebluri dispoziciurobis prin-
cipidan gamomdinare, mxareebi valdebuli arian miuTi-
Ton iseT faqtebze, romliTac SesaZlebeli gaxdeba maTi 
sasarCelo moTxovnisa Tu Sesageblis dadastureba. 

unda aRiniSnos, rom faqtebis miTiTebis tvirTi gane-
kuTvneba saqmeSi monawile mxaris damatebiT movaleo-
bebs. swored amitom, sasamarTlo ver aiZulebs procesis 
monawile mxares Seasrulos es movaleoba. Tuki mxare ar 
miuTiTebs faqtebze Tavisi moTxovnis (Sesageblis) das-
abuTebis mizniT, igi waagebs process, sxvagvarad, Tuki 
mxare ar warmoadgens axsna-ganmartebas konkretul faqt-
Tan dakavSirebiT, maSin procesualuri TvalsazrisiT, igi 
aRmoCndeba wamgebian mdgomareobaSi. magaliTad, xelSek-
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ruleba mowinaaRmdege mxaresTan dadebulad, xolo Se-
sabamisi faqti udavod CaiTvleba da misi Semdgomi mt-
kicebis SesaZlebloba mxares aRar miecema. sasamarTlo 
am garemoebas dadgenilad miiCnevs da safuZvlad daudebs 
gadawyvetilebas.

konkretul faqtebze miTiTeba da maTze ganmarte-
bebis wardgenis movaleoba ganekuTvneba mxareTa faqto-
briv garemoebebze miTiTebis tvirTs. Tu mxareTa mier 
warmodgenili axsna-ganmarteba ar akmayofilebs fakul-
taturi movaleobisaTvis dadgenil moTxovnebs, miiCneva, 
rom axsna-ganmarteba ar aris detalurad Camoyalibebu-
li, ar warmoadgens mowinaaRmdege mxaris mier moxseneb-
uli faqtobrivi garemoebis namdvil uaryofas da igi ar 
iqneba gaTvaliswinebuli.

ra moqmedeba unda Seasrulos mxarem misTvis dakis-
rebuli mtkicebis tvirTis realizebisaTvis da procesis 
romel monawiles ekisreba faqtebis miTiTebis tvirTi? 

_ mxarem sasamarTloSi unda waradginos mtkice-
bulebebi im faqtis dadgenis mizniT, romlis damt-
kicebis movaleobac mas ekisreba da, amasTan, mis mier 
wardgenili mtkicebulebebi iseT kavSirSi unda iyos sa-
davo saqmeze dasadgen garemoebasTan, rom SeiZlebodes 
am garemoebis arseboba-arasebobis Sesaxeb utyuari 
daskvnis gakeTeba. 

am SemTxvevaSi, moqmedebs Semdegi calsaxa wesi: 
faqtebis miTiTebis tvirTi da mtkicebis tvirTi Ta-
naarseboben (materialuri normebiT gansazRvruli zogi-
erTi sagamonakliso SemTxvevebis garda). swored amitom, 
TiToeulma mxarem unda miuTiTos mis sasargeblod mo-
qmed garemoebaze da Tu sadavo gaxdeba, daamtkicos igi. 
aRniSnuli wesi gamomdinareobs saqarTvelos samoqalaqo 
saproceso kodeqsis 102-e pirveli nawilidan, romelic 
adgens mtkicebis tvirTis ganawilebis wess da analogiis 

wesiT SesaZloa misi moqmedeba gavavrceloT miTiTebis 
tvirTze.

amrigad, is mxare, romelic amtkicebs, rom dadebulia 
xelSekruleba an savarudoa, rom mowinaaRdege mxarem ar 
Seasrula nakisri valdebulebebi, rac uflebis warmoSo-
bis safuZvelia, konkretulad unda miuTiTos Sesabamisi 
faqtebi da manve unda daamtkicos isini. 

b. mxareTa Soris faqtebze miTiTebis tvirTis da maTi 
damtkicebis tvirTis gamijvnis materialur-samar-
Tlebrivi safuZvlebi 

materialuri kanonmdeblobiT gaTvaliswinebul zo-
gierT sagamonakliso SemTxvevebSi, faqtebis miTiTebis 
tvirTi da damtkicebis tvirTi erTmaneTs unda gaemij-
nos. es is sagamonakliso SemTxvevebia, rodesac samar-
Talwarmoeba ZiriTadad mowinaaRmdege mxaris mtkicebis 
tvirTi unda iyos. samagaliTo klasikuri davebi Seexeba 
mkurnalobis dros eqimis mier daSvebul Secdomebs da 
wundebuli produqtiT gamowveuli zianis anazRaurebis 
Sesaxeb moTxovnebs. 

samarTalwarmoebis im TaviseburebebiT daintere-
seba, romlebic Seexeba samoqalaqo davebs mkurnalobis 
dros eqimis SecdomiT moqalaqeTa sicocxlisa da janmr-
TelobisaTvis zianis anazRaurebis Sesaxeb, ganapiroba im 
garemoebam, rom janmrTelobis dacvis seqtori, rogorc 
es sayovelTaod aris aRirebuli, warmoadgens maRali 
riskis sferos, vinaidan pirdapiri kavSiri aqvs adamianis 
ZiriTad uflebasTan - sicocxlesa da janmrTelobasTan, 
romelic daculia adamianis uflebaTa sferoSi arsebu-
li saerTaSoriso samarTlebrivi aqtebiT da qveynis Sida 
kanonmdeblobiT, rogorc dacvis umaRlesi standarti. 
yovel konkretul davaSi, mkurnalobis arasasurveli 
Sedegis swori samedicino da iuridiuli Sefaseba, ro-
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gorc wesi, garkveul sirTuleebs iwvevs da amitom, md-
gomareoba ufro rTuldeba, rodesac pacientma unda 
Seasrulos procesualuri valdebuleba daSvebuli sam-
kurnalo Secdomis damtkicebis kuTxiT84.

pacients (mis naTesavs) sicocxlisa da janmrTelo-
bisaTvis zianis miyenebis Sedegad warmoeSoba moTxovnis 
ufleba eqimis an/da samkurnalo dawesebulebis mimarT. 
eqims an/da samkurnalo dawesebulebas SeiZleba pasux-
ismgebloba daekisros im SemTxvevaSic Tu mas araviTari 
xelSekruleba ar gauformebia pacientTan, gamomdinare 
iqidan, rom mas ekisreba valdebuleba, kanoniT dadgenil 
farglebSi daicvas da SeinarCunos pacientis janmrTelo-
ba da sicocxle85. eqimis an/da samkurnalo dawesebulebis 
mier Catarebuli mcdari mkurnaloba, rogorc wesi, 
xelSekrulebis darRvevac aris da deliqtic. moTxovnis 
safuZvlebi SesaZleblia iyos rogorc saxelSekrulebo, 
aseve arasaxelSekrulebo valdebulebebi. 
84 samwuxarod, saqarTveloSi eqimis SecdomiT moqalaqeTa si-
cocxlisa da janmrTelobisaTvis zianis anazRaurebis Tao-
baze sasamarTlo praqtika ar aris ganzogadebuli. Tumca, am 
dargSi warmoSobili urTierTobebis mecnierul kvlevasTan da 
mis iuridiul SefasebasTan dakavSirebiT dReisaTvis ukve ar-
sebobs farTomasStabiani da metad mniSvnelovani samecniero 
kvleva. ix., kvantaliani n, `pacientis uflebebi da janmrTelo-
bis dacvis personalis samoqalaqo samarTlebrivi pasuxismge-
blobis safuZvlebi~. disertacia iuridiul mecnierebaTa doq-
toris samecniero xarisxis mosapoveblad, Tbilisi, 2012. 
85 BGB-is §823 pirveli nawilis mixedviT, Sesabamisi pasuxismge-
bloba iTvaliswinebs im wina pirobas, rom eqimma braleulad da 
marTlsawinaaRmdegod daaziana pacientis sxeuli an janmrT-
eloba. moTxovnis safuZvlad SesaZlebelia pasuxismgebloba, 
agreTve BGB-is §823 me-2 nawilisa da aseve dacvis specialuri 
kanonis normebidan gamomdinare. specialuri dacvis kanoni 
aris am SemTxvevaSi sisxlis samarTlis normebi sxeulis da-
zianebis Sesaxeb. ix., germaniis samoqalaqo kodeqsi (qarTul 
enaze Targmna z, WeWelaSvilma), Tb, 2010.

saxelSekrulebo zianis gadaxdevinebisas kreditor-
ma unda daamtkicos mxolod xelSekrulebis arseboba. 
movalis saqmea daamtkicos, rom xelSekrulebis Seus-
rulebloba gamowveulia gareSe garemoebebiT, romelTa 
Secvla movales ar SeeZlo. 

deliqturi valdebulebebis dros ki, piriqiT, 
dazaralebuli (kreditori) valdebulia daamtkicos mo-
pasuxis brali86. saqarTvelos sk-is 992-e muxli aregu-
lirebs deliqturi zianis anazRaurebis wesebs, romlis 
sakanonmdeblo danawesiT, pirs zianis anazRaureba ekis-
reba, Tu arsebobs zianis miyenebisaTvis pasuxismgeblobis 
dakisrebis pirobebi, kerZod, Tu saxezea ziani, ziani miy-
enebulia marTlsawinaaRmdego moqmedebiT, marTlsawi-
naaRmdego moqmedebasa da zians Soris arsebobs mizezo-
brivi kavSiri da zianis mimyenebels miuZRvis brali. 

erT-erT samoqalaqo davaSi, romelic Seexeboda 
mkurnalobis dros eqimis mier daSvebuli Secdomis gamo 
zianis anazRaurebis Sesaxeb moTxovnas, sasamarTlom mi-
iCnia, rom arc eqspertizis daskvniT da arc saqmis masa-
lebiT ar dgindeboda, rom pirveli operaciis Semdgomi 
garTulebebi uxarisxo samedicino momsaxurebiT iyo 
gamowveuli. sasamarTlos mosazrebiT, T.j-s Sps `.. ..sa~ da 
operator i.k-s marTlsawinaaRmdego braleuli qmedebis 
Sedegad ziani ar midgomia, radgan deliqturi valdeb-
ulebis arsebobisaTvis aucilebeli mizezobrivi kavSiri 
aramarTlzomier qmedebasa da miyenebul zians Soris, rac 
mocemul SemTxvevaSi ar dadasturda pirveli instanci-
is sasamarTlom sabolood miiCnia, rom mosarCele T.j-m 
saqarTvelos sk-is 992-e, 1007-e muxlebiT gansazRvruli 

86 saxelSekrulebo da arasaxelSekrulebo valdebulebaTa So-
ris gansxvavebaze aq aRar SevCerdebi, radgan es ar aris Cveni 
kvlevis sagani. aRniSnuli sakiTxi detaluradaa ganxiluli n. 
kvantalianis zemoTxsenebul sadisertacio naSromSi.
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zianis arseboba ver daadastura.87 
zemoT moyvanili magaliTi gviCvenebs, rom faqte-

bze miTiTebis tvirTi da maTi mtkicebis tvirTi proce-
sis monawile mxolod erT mxares daekisra, romlisTvi-
sac SeuZlebeli aRmoCnda am procesualuri barieris 
gadalaxva.

mkurnalobis dros eqimis SecdomiT moqalaqeTa si-
cocxlisa da janmrTelobisaTvis zianis miyenebis gamo, 
samoqalaqo-samarTlebrivi pasuxismgeblobis warmoSo-
bis pirobebi igivea, rogorc yvela sxva deliqtur val-
debulebebSi, rac niSnavs imas, rom erTdroulad unda 
dadgindes Semdegi faqtobrivi garemoebebi: a) aris Tu ara 
ziani miyenebuli pacientis janmrTelobisaTvis da amav-
droulad, unda ganisazRvros miyenebuli zianis xarisxi; 
b) dgindeba Tu ara pirdapiri an iribi mizezobrivi kavSi-
ri ziansa da  marTlsawinaaRmdego qmedebas Soris; g) das-
turdeba Tu ara eqimis an/da samkurnalo dawesebulebis 
marTlsawinaaRmdego qmedeba; d) dasturdeba Tu ara eqi-
mis an/da samkurnalo dawesebulebis brali. garda amisa, 
normis Semadgenlobis TiToeuli niSnis specifika sa-
medicino saqmianobis xasiaTiT ganisazRvreba. pacients 
ekisreba rogorc faqtebis srulyofilad da damajere-
blad wardgenisa da dasabuTebis valdebuleba, agreTve 
mtkicebis tvirTi imis dasadastureblad, rom adgili 
hqonda samkurnalo Secdomas. Tu pacientis ganmartebebi 
ar dadasturdeba, maSin samkurnalo Secdoma pacientis 
moTxovnis sawinaaRmdegod ar miiCneva dadgenilad. 

dazaralebulis mtkicebasTan dakavSirebiT arse-
buli sasamarTlo praqtikidan sainteresoa samoqalaqo 
saqme d.k-as sarCelisa mopasuxeebis, Sps `s. da i. d. in-
87 susg. 2007 wlis 27 noemberi, samoqalaqo saqme #as-537-879-07. 
gadawyvetileba xelmisawvdomia saqarTvelos uzenaesi sa-
samarTlos oficialur veb-gverdze <http://www.supremecourt.ge/
files/upload-file/pdf/11-2007.pdf> (10.07.2011).

stitutisa~ da v.k-s mimarT, Tanxis anazRaurebis Sesaxeb, 
im safuZvliT, rom 2002 wlis 24 seqtembers erTwliani 
gamokvlevebis Sedegad Sps ̀ s. da i. d. institutSi~ mowveu-
li qirurgis profesor v.k-s mier mosarCeles Cautarda 
zemo-wina Suasayris simsivne Timobis TimoqTomia sterno-
tomuli midgomiT, wina Suasayris drenaJireba. operaciis 
Semdgom periodSi, 2002 wlis 8 oqtombers mas amoeTesa 
baqteria seudomonas eruginosa, romlis saSiSroebasa da 
Tvisebebze misTvis cnobili ar iyo da arc eqimebs ganumar-
tavT saTanadod. savadmyofodan gaweris Semdeg pacientis 
mdgomareoba gauaresda, ris gamoc, 2002 wlis 29 aprils, 
igi moaTavses onkologiis nacionalur centrSi, sadac 
daudgines mkerdukana jirkvlis simsivne garTulebuli 
miasTeniiT, operaciis Semdgomi garTuleba, mkerdis Zv-
lis neknebis osteomeliti. amis Sedegad mas Cautarda 
ganmeorebiTi operacia, xolo me-3 operacia _ 2003 wlis 
29 aprils q. moskovSi. zemoT miTiTebul sarCelis faqto-
briv garemoebebSi Semavali faqtebis damtkicebis mizniT, 
mosarCelem miuTiTa, rom mis organizmSi pirveli opera-
ciis Sedegad, romelic Sps `sxivuri da intervenciuli 
diagnostikis institutSi~ Catarda xarveziT, SeWrilma 
hospitalurma baqteriam operaciebisa da travmebis Sede-
gad misi janmrTeloba sagrZnoblad gaauaresa, ramac ar-
sebiTad Seumcira mas Sromis unari (faqtebze miTiTebis 
tvirTis realizeba). sasamarTlom ixelmZRvanela sa-
samarTlo-samedicino eqspertizis #k/30 daskvniT, rom-
lis Tanaxmad, avadmyof d.k-s sworad daudginda diagnozi 
da Cautarda radikaluri operacia-Timeqtomia irgvliv 
mdebare qsovilebTan erTad. Timoba nebismier SemTx-
vevaSi iwvevs imunodeficits, rac SeiZleba iyos opera-
ciis Semdgomi garTulebis erT-erTi mizezi. d.k-s plev-
ropnevmoniis diagnozi daesva droulad, mkurnaloba am 
mimarTulebiT Catarda adekvaturad, ramac xeli Seuwyo 
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anTebis swraf kupirebas. fsevdonoma aerogineza war-
moadgens aramafermintirebul gram-gram uaryofiT baq-
terias, romelic warmoqmnis egzotiqsins da xasiaTdeba 
maRali virulentobiT. gansakuTrebiT gavrcelebulia 
stacionarul-samkurnalo dawesebulebebSi, vinaidan aq 
xdeba imunitetdaqveiTebuli mZime avadmyofebis Tavmoy-
ra. aRniSnulidan gamomdinare, samedicino dawesebulebis 
xarvezi, razedac (faqtebze miTiTebis tvirTis realize-
bis farglebSi) miuTiTebda mosarCele mxare (pacienti) 
da rasac SeeZlo gamoewvia mis WrilobaSi hospitaluri 
baqteriis SeWra, ar dadasturda. Sesabamisad, sasamarT-
lom miiCnia, rom mosarCelem ver SeZlo mtkicebis tvirTis 
saTanadod realizeba e.i. im garemoebebis damtkiceba, 
romlebzedac igi amyarebda Tavis moTxovnebs. aqedan 
gamomdinare, ar gamoikveTa samoqalaqo pasuxismgeblobis 
warmoSobis is safuZveli, rogoricaa vnebis mimyeneblis 
marTlsawinaaRmdego, braleuli qmedeba da mizezobrivi 
kavSiri am qmedebasa da damdgar Sedegs Soris, ris gamoc 
mosarCele d.k-s uari eTqva sarCelis dakmayofilebaze88.

zemoT ganxiluli praqtikuli magaliTi TvalsaC-
inod miuTiTebs, rom mxolod faqtebze miTiTebis tvirTi 
ar warmoadgens sasurveli saproceso Sedegis miRwevis 
wina pirobas, aseTive doziTaa aucilebeli miTiTebuli 
faqtebis damtkicebis tvirTis realizeba. sasamarTlo 
praqtika gviCvenebs, rom samedicino momsaxurebiT ukmayo-
filo pacientebis mier Sefasebuli zianis odenoba metia, 
vidre sasamarTlo gadawyvetilebiT dakisrebuli kompen-
saciis odenoba. gamomdinare iqidan, rom mtkicebis tvirTi 
ekisreba mosarCeles, sarCelSi pacientis (dazaralebulis) 
janmrTelobisaTvis miyenebuli zianis faqti da miyeneb-
88 susg. 2005 wlis 14 seqtemberi, samoqalaqo saqme #as-874-1146-
05. gadawyvetileba gamoqveynebulia samoqalaqo, samewarmeo 
da gakotrebis saqmeebze saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebaTa krebulSi. 

uli zianis xarisxi iuridiulad damajereblad unda iyos 
dasabuTebuli. es SesaZlebelia mxolod saTanado mtkiceb-
ulebebis wardgenis gziT. am garemoebaTa mtkicebis tvirTi 
ekisreba pacients. samoqalaqo saqmis ganxilvisas pirvel 
rigSi, unda dadgindes ara mxolod pacientis janmrTelo-
bis dazianebis faqti, aramed aseTive doziTaa aucile-
beli dadgindes pacientis janmrTelobis dazianebis gamo 
damdgari uaryofiTi Sedegis arseboba. vinaidan, anaz-
Raurebas eqvemdebareba is ziani, romlis realuri arse-
boba dasturdeba saTanado mtkicebulebebiT. amgvari 
faqtebis miTiTebisa da maTi damtkicebis tvirTi, maTive 
sirTulidan gamomdinare, erTmaneTs unda gaemijnos da 
ar unda daekisros procesis mxolod erT monawile mxares. 

sakiTxis am kuTxiT gaSuqebisas daismis kiTxva: xom 
ar unda Seqmnas sasamarTlo praqtikam pacientisaTvis 
mtkicebis tvirTis Semamsubuqebeli saSualebebi anu 
amgvari kategoriis davebSi erTmaneTs xom ar unda gae-
mijnos faqtobrivi garemoebebis miTiTebis tvirTi maTi 
damtkicebis tvirTs.

_ mkurnalobis etapze daSvebul SecdomebTan daka-
vSirebiT pacientis sasargeblod SeiZleba gamoyenebul 
iqnes e.w. prezumfcia. aq saubaria imaze, dadgenili sam-
kurnalo Secdomis SemTxvevaSi, gamogvaqvs Tu ara daskv-
na bralis an/da mizezobrivi kavSiris arsebobis Sesaxeb. 
mizezobrivi kavSiris dadgenis mizniT, gamoyenebul 
unda iqnes mizezobrivi kavSiris zogadi kriteriumebi, 
rac niSnavs, imas, rom pirvel rigSi, unda gairkves aris 
Tu ara pacientis (dazaralebulis) janmrTelobisaTvis 
miyenebuli ziani eqimis an/da samkurnalo dawesebulebis 
qmedebis (umoqmedobis) Sedegi. sasamarTlo praqtikasTan 
axlosaa pirdapiri da arapirdapiri mizezobrivi kavSiris 
Teoria, romlis Tanaxmad, amgvari kavSiris dasadgenad 
umniSvnelovanesia movlenebs Soris obieqturi kavSiris 
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dadgenis aucilebloba. eqimis an/da samkurnalo daweseb-
ulebis marTlsawinaaRmdego qmedeba mxolod maSinaa zia-
nis gamomwvevi mizezi, Tuki igi uSualod ukavSirdeba pa-
cientis (dazaralebulis) janmrTelobisaTvis miyenebul 
zians. amasTan, mizez-Sedegobrivi kavSiris dadgenazea 
damokidebuli pacientisaTvis (dazaralebulisaTvis) mi-
yenebuli zianis anazRaurebis Sesaxeb wardgenili yoveli 
konkretuli sarCelis dakmayofileba.

gamomdinare iqidan, rom veyrdnobiT varauds, eqims 
an/da samkurnalo dawesebulebas evaleba, gaaqarwylos 
aRniSnuli varaudi (e.w. prezumfcia). man unda daamtki-
cos, rom realurad saqme gvaqvs ara tipiur SemTxvevas-
Tan. mtkicebis tvirTis Sebrunebas esaWiroeba sami wina-
piroba: 

pacientis mdgomareobis/anamnezis89 gamosworeba ver 
unda iqnas miRweuli swori mkurnalobiT; 

sakmao safuZveli arsebobs daSvebisaTvis, rom eqimis 
mier pacientis mdgomareobis/anamnezis swori Sefaseba 
Sesabamis sasurvel Sedegs moitanda; 

pacientis mdgomareobis/anamnezis uyuradRebod da-
toveba Zireuli diagnostikuri Secdomaa. 

samkurnalo procedurebisa da misi Sedegebis Sesaxeb 
arsebuli dokumentaciis naklma gavlena unda moaxdinos 
eqimisa an/da samkurnalo dawesebulebis mtkicebis tvir-
Tze, vinaidan eqimma, miuxedavad samedicino dokumenta-
ciis arasaTanadoobisa, unda amtkicos misi qmedebis (di-
agnozi, mkurnaloba, Catarebuli gamokvlevebis siswore) 
marTebuloba. amitom Tuki ar moxdeba iseTi sadiagnozo, 
samkurnalo an qirurgiuli moqmedebebis werilobiTi asax-

89 (berZ. anamnesis medicinis enaze (mogoneba)). cnobebi avadmyo-
fobis cxovrebis pirobaTa Sesaxeb daavadebamde da avadmyo-
fobis ganviTarebis istoria; adgens eqimi avadmyofis an misi 
maxloblebis CvenebaTa mixedviT. ix., ucxo sityvaTa leqsikoni, 
Semdgeneli WabaSvili m, Tb, 1964, 38.

va, romelTa werilobiT gaformeba savaldebuloa, gamom-
dinareobs arapirdapiri daskvna imisa, rom is, rac ar aris 
werilobiT dafiqsirebuli sinamdvileSi arc momxdara. 

amitom, eqimma an/da samkurnalo dawesebulebam 
unda daamtkicos, rom maT Caatares swori mkurnaloba an 
Caatares srulyofili da zusti gamokvleva. swored eqim-
ma an/da samkurnalo dawesebulebam unda izrunos samedi-
cino dokumentaciis saTanadod gaformebaze (pacientis 
mimarTvidan momsaxurebis dasrulebamde periodze), risi 
darRvevac arTulebs saqmeze obieqturad arsebuli viTa-
rebis dadgenas. amgvari dokumentebis gamokvleviT xdeba 
SesaZlebeli dadgindes Tu ra konkretuli sadiagnozo, 
samkurnalo an/da qirurgiuli moqmedeba ganaxorciela 
eqimma an/da samkurnalo dawesebulebam da ramdenad swo-
rad da droulad ganxorcielda samedicino Careva. aRniS-
nuli valdebulebis Seusrulebloba calsaxad miuTiTebs 
im garemoebaze, rom dazaralebuls unda Seumsubuqdes 
mkurnalobis Secdomasa da janmrTelobis an/da sicocx-
lisaTvis miyenebul zians Soris mizez-Sedegobrivi kav-
Siris arsebobis mtkicebis tvirTi. 

amdenad, pacientis mkurnalobis TiToeuli etapis 
arasworad asaxva unda iqces pacientze dakisrebuli mt-
kicebis tvirTis Semamsubuqebel garemoebad. 

aqve unda aRiniSnos isic, rom Tu eqimi an/da sam-
kurnalo dawesebuleba sayovelTaod aRiarebuli samec-
niero standartebisa da miTiTebebisagan gansxvavebulad 
iqceva, maSin igulisxmeba, rom mkurnalobaSi daSvebulia 
Secdoma. am SemTxvevaSi, eqims an/da samkurnalo dawese-
bulebas SeuZlia Tavisi saqcielis iuridulad argumen-
tirebuli damajereblobiT gaimarTlos Tavi. erT-erT 
samoqalaqo saqmeSi sakasacio sasamarTlom gaiziara kasa-
toris miTiTeba, rom acris Catarebisas darRveuli iyo 
samedicino dokumentaciis warmoeba (Catarebuli acris 
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saTanado wesiT registracia, eqimis mier pacientis mdgo-
mareobis Sesaxeb Canawerebis arakvalificiuri Sesrule-
ba, vaqcinis arasTanado sabuRaltro aRricxva).90 amdenad, 
mizez-Sedegobrivi kavSiris dasadgenad mniSvnelovania 
samedicino dokumentaciis Seswavla, miT ufro im gare-
moebis gaTvaliswinebiT, rom xSir SemTxvevaSi, sasamarT-
lo-samedicino eqspertizaE Seicavs iseT miTiTebebs, 
rac, Tavis mxriv, gamoricxavs kategoriuli daskvnis ga-
keTebis SesaZleblobas. umetes SemTxvevebSi, sarCelis 
dakmayofilebaze uaris Tqmis safuZvelia pacientisaTvis 
arasasurvel Sedegsa da eqimis an/da samedicino dawese-
bulebis moqmedebas Soris mizez-Sedegobrivi kavSiris 
daudgenloba. gansakuTrebiT TvalsaCinoa am problemis 
arseboba maSin, rodesac pacienti droulad ar zrunavs 
uflebis dacvis sasarCelo formis gamoyenebisas drou-
lad moiZios mtkicebulebebi da saTanadod Seasrulos 
misTvis dakisrebuli mtkicebis saproceso valdebuleba. 

pacientis sasargeblod arsebobs, agreTve mtkicebis 
tvirTis Semsubuqebisa da mtkicebis tvirTis Sebrunebis 
SesaZlebloba samkurnalo Secdomis mizezebTan dakav-
SirebiT _ uxeSi Secdomis SemTxvevaSi. `janmrTelobis 
dacvis Sesaxeb~ saqarTvelos kanonis me-3 muxlis `o~ qve-
punqtiT, mcdar samedicino qmedebad ganmartebulia eqi-
mis mier uneblied pacientis mdgomareobisaTvis Seusaba-
mo sadiagnozo an/da samkurnalo RonisZiebebis Catareba, 
rac miyenebuli zianis uSualo mizezi gaxda91. `pacientTa 
uflebebis Sesaxeb~ saqarTvelos kanonis me-10 muxliT, 
pacients an mis kanonier warmomadgenels ufleba aqvs mim-
90 susg. 2011 wlis 27 ivnisi, samoqalaqo saqme #as-260-244-11. 
gadawyvetileba xelmisawvdomia saqarTvelos uzenaesi sa-
samarTlos oficialur veb-gverdze <http://www.supremecourt.ge/
files/upload-file/pdf/06-2011.pdf> (10.02.2012).
91 saqarTvelos kanoni `janmrTelobis dacvis Sesaxeb~ 
(10.12.1997w. saqarTvelos parlamenti #1139).

arTos sasamarTlos da moiTxovos: a) kompensacia qone-
brivi da araqonebrivi zianisa, romlebic gamowveulia: a.a) 
pacientis uflebebis darRveviT; a.b) mcdari samedicino 
qmedebiT.92 

damkvidrebuli praqtikis Tanaxmad, pacientisaTvis 
miyenebuli zianis anazRaurebisas, rogorc wesi, unda 
dadgindes eqimis braleuloba93. rac gulisxmobs mis mier 
nakisri valdebulebebis aucilebeli gulisxmierebisa 
da yuradRebis gareSe ganxorcielebas. gulisxmierebasa 
da yuradRebianobaSi igulisxmeba eqimis mier saWiro sa-
medicino qmedebebis zedmiwevniT xarisxianad, aRiare-
buli samedicino standartebis Sesabamisad Sesruleba, 
rac sakmaod rTuli samtkicebelia dazaralebulisaTvis. 
saqarTvelos sk-is 1007-e muxliT, zianis mimyenebeli Ta-
visufldeba pasuxismgeblobisagan, Tu daamtkicebs, rom 
zianis dadgomaSi mas brali ar miuZRvis. amitom, msgavsi 
kategoriis davebSi faqtebze miTiTebis tvirTi da maTi 
damtkicebis tvirTis erTmaneTisagan gamijvna praqtiku-

92 saqarTvelos kanoni ̀ pacientis uflebebis Sesaxeb~ (05.05.2000w. 
saqarTvelos parlamenti #283).
93 `janmrTelobis dacvis Sesaxeb saqarTvelos kanonis~ 50-e mux-
lis danawesSi (normis dispozicia: mcdari samedicino qmedebi-
saTvis eqimi pasuxs agebs kanonmdeblobiT dadgenili wesiT) 
qmedebis calsaxad gansazRvruli subieqtia eqimi. am Tvalsaz-
risiT, yuradRebas ipyrobs n. kvantalianis mosazreba imasTan 
dakavSirebiT, rom `pacientisaTvis arasasurveli Sedegi Sei-
Zleba dadges ara mxolod eqimis, aramed sxva samedicino per-
sonalis (meddis, sanitari) mcdari samedicino qmedebis safuZ-
velzec. ar aris gamoricxuli ziani maT mier ganxorcielebul 
samkurnalo RonisZiebas mohyves. Tumca kanoni ar aZlevs ufle-
bas pacients ziani moiTxovos sxva samedicino personalisagan. 
dawvrilebiT ix., kvantaliani n, `pacientis uflebebi da janmr-
Telobis dacvis personalis samoqalaqo samarTlebrivi pasux-
ismgeblobis safuZvlebi~. disertacia iuridiul mecnierebaTa 
doqtoris samecniero xarisxis mosapoveblad, Tb, 2012. 104.
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li TvalsazrisiT aucilebelia.
faqtebis miTiTebis tvirTisa da mtkicebis tvirTis 

gamijvnis aucilebloba aranakleb TvalsaCinoa saqarT-
velos samoqalaqo kodeqsis im muxlSi, romelic areguli-
rebs wundebuli produqtiT miyenebuli zianis anazRau-
rebas da mtkicebis tvirTs akisrebs dazaralebul mxares. 
am kategoriis davebze arsebuli samarTalwarmoebis Ta-
viseburebebze gansakuTrebuli yuradReba iqna gamax-
vilebuli, rac ZiriTadad ganapiroba im garemoebam, rom 
qveyanaSi arsebuli mdgomareobiT irRveva produqtis 
momxmarebelTa uflebebi, ar tardeba raime saxis qmediTi 
RonisZiebebi. aRniSnuli ki, iwvevs sasamarTlo davebis 
ganxilvis gardauvlobas. 

ra pirobebSi SeuZlia dazaralebuls aRZras sarCeli 
zianis anaRaurebis Sesaxeb wundebuli produqtis mwar-
moeblis winaaRmdeg?

_ samoqalaqo kodeqsi iTvaliswinebs mwarmoeblis 
pasuxismgeblobas, miuxedavad imisa, arsebobs Tu ara mas-
sa da dazaralebuls Soris xelSekruleba94. gamyidvelis 
valdebuleba aanazRauros ziani, damokidebulia misi bra-
lis arsebobaze saqonlis uxarisxobasTan kavSirSi. miuxe-
davad warmoebis teqnologiuri miRwevebisa, produqciis 
xarisxi rCeba araadekvaturi da cvalebadi. produqti 
miiCneva wundebulad95, Tu igi ar uzrunvelyofs im saime-
doobas, romelic yvela garemoebis gaTvaliswinebiT mosa-
lodneli iyo am produqtisagan. saqarTvelos samoqalaqo 
kodeqsis mixedviT produqtad miiCneva yvela moZravi 
nivTi da nivTTan dakavSirebuli momsaxureba, Tundac es 
nivTi iyos sxva moZravi an uZravi nivTis Semadgeneli 
94 ix.,zoiZe b, qarTuli valdebulebiTi samarTlis sistema da 
principebi, Jurn. qarTuli samarTlis mimoxilva, 2000, 3/4 kv, 119.
95 wundebuli (spec.) wunis mqone, - cudi, uxarisxod warmoebuli 
saqoneli. qarTuli enis ganmartebiTi leqsikoni, red. a. Ciqo-
bava, Tb, 1986, 566. 

nawili. mwarmoeblad miiCneva piri, vinc awarmoa saboloo 
produqti, ZiriTadi elementi an produqtis nawili. mwar-
moeblad miiCneva aseve yvela, vinc sakuTari saxeliT, sa-
saqonlo an sxvagvari ganmasxvavebeli niSniT gamodis, ro-
gorc mwarmoebeli. mwarmoeblad miiCneva agreTve piri, 
romelsac produqti gaaqvs gayidvis, gaqiravebis an sxva 
formiT, sameurneo mizniT Tavisi saqmianobis sferoSi 
am kodeqsiT gaTvaliswinebuli pirobebis dacviT. wunde-
buli produqtis mwarmoebeli pasuxs agebs am produqtiT 
gamowveuli zianisaTvis. zogadi wesis Tanaxmad, zianis 
mimyeneblis braleuloba warmoadgens aucilebel piro-
bas imisaTvis, rom dakmayofildes moTxovna zianis anaz-
Raurebis Taobaze. upiratesad, unda ganimartos termini 
`mwarmoebeli~, rom gasagebi iyos Tu vin aris pasuxismge-
blobis subieqti im SemTxvevaSi, rodesac momxmarebels 
adgeba ziani wundebuli produqtis moxmarebis Sedegad. 
`mwarmoeblad miiCneva saqarTvelos kanonmdeblobiT 
dadgenili organizaciul-samarTlebrivi formiT Camoy-
alibebuli sawarmo, romlis saqmianobis mizans Seadgens 
produqciis damzadeba, warmoeba da gasaReba~96. pasux-
ismgeblobis zogadi safuZvlebi mocemulia saqarTvelos 
sk-is 992-e muxlSi, romlis Tanaxmad, piri, romelic sxva 
pirs marTlsawinaaRmdego, ganzraxi an gaufrTxilebeli 
qmedebiT miayenebs zians valdebulia aunazRauros mas es 
ziani. 1012-e muxlis Tanaxmad, wundebuli produqtiT miy-
enebuli zianisaTvis pasuxismgeblobisas mtkicebis tvir-
Ti ekisreba dazaralebuls. aRniSnuli muxlis danawesiT, 
dazralebulma unda amtkicos faqtobrivi garemoeba imis 
Sesaxeb, rom mas miadga ziani da rom mis mier gamoyenebuli 
produqti wundebuli iyo.      

wundebuli produqtiT miyenebuli zianis anazRau-
96 ix.,SoTaZe T, uxarisxo produqtiT miyenebuli zianisaTvis pa-
suxismgeblobis samarTlebrivi problema qarTul da evropul 
kanonmdeblobaSi, Jurn. marTlmsajuleba, #2 (2007), 66.
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rebis Sesaxeb warmoebuli davisas, faqtebis miTiTebis 
tvirTisa da mtkicebis tvirTis mxolod mosarCele mx-
areze dakisrebis TvalsaCino magaliTia samoqalaqo 
saqme n.r-is sarCelis gamo mopasuxe, Sps `i-is~ mimarT97. 
saqmis faqtobrivi garemoebebis Tanaxmad, mosarCelem 
28.06.2004w-s maRaziaSi SeiZina puri. sauzmobidan erTi 
saaTis Semdeg gaxda cudad. igi gadayvanil iqna infeqci-
uri paTologiisa da imunologiis centrSi. maRaziaSi 
nayidi puriT mowamvlis faqtis dadasturebas mosarCele 
Seecada virsalaZis saxelobis samedicino parazitolo-
gisa da tropikuli medicinis samecniero kvleviTi insti-
tutis prof. g-is mier 21.03.2005w-s gacemuli weriliT, 
romelSic eqimi miuTiTebda, rom mis mier gasinjuli iyo 
mrgvali TeTri puris naWeri, romelic cxveboda `....i-Si~. 
Semowmebis Sedegad dadginda, rom purSi aRmoCnda vir-
Tagvis eqskremenatebi, ramac gamoiwvia n.r-is mowamvla. 
infeqciuri paTologiis, Sidsisa da klinikuri imunolo-
giis samecnieri praqtikuli centridan warmodgenili 
amonaweriT mosarCelem daadastura, rom igi mowamluli 
iyo da Cautarda garkveuli saxis mkurnaloba. Tbilisis 
didube-CuRureTis raionuli sasamarTlos 04.04.2005w-is 
gadawyvetilebiT sarCeli dakmayofilda, rac ucvlelad 
iqna datovebuli saapelacio wesiT gasaCivrebis Sedegad, 

97 saqarTvelos samoqalaqo kodeqsSi 2012 wlis 08 maisisN#6151-Is 
saqarTvelos kanoniT samoqalaqo kodeqsSi Sevida cvlileba, 
romliTac uxarisxo produqts ewoda wundebuli produqti. 
sakvlevi Temis irgvliv saintereso debulebas, romelic Se-
exeba am kategoriis davaSi mxareTa Soris mtkicebis tvirTis 
ganawilebas cvlileba ar ganucdia. amitom saqarTvelos samo-
qalaqo kodeqsSi aRniSnuli cvlilebis Sesvlamde miRebuli 
sasamarTlo gadawyvetilebebi, romlebic moxmobilia naSromSi 
da aRwerilia uxarisxo produqtiT miyenebuli zianis anazRau-
rebis Sesaxeb davaSi dazaralebulis valdebuleba, amtkicos 
sarCelSi miTiTebuli faqtobrivi garemoebebi, praqtikuli 
kuTxiT kvlav sainteresoa.

gamomdinare iqidan, rom konkretul SemTxvevaSi, adgili 
hqonda saqarTvelos sk-is 992-e muxliT gaTvaliswinebul 
garemoebas, ris gamoc mopasuxe valdebuli iyo aenazRau-
rebina mis mier miyenebuli ziani98. 

am kategoriis davebSi dazaralebulis mtkicebasTan 
dakavSirebiT arsebuli sasamarTlo praqtikidan aseve 
sainteresoa samoqalaqo saqme l.C-is sarCelis gamo, mo-
pasuxe, `....s.i.d.i-sa~ mimarT, moraluri da materialuri 
zianis anazRaurebis Sesaxeb. saqmis garemoebebis Tanax-
mad, 2001 wlis martSi mosarCeles sakeisro kveTis Sede-
gad quTaisis #2 samSobiaro saxlSi SeeZina vaJi. l.C-es das-
Wirda sisxlis gadasxma. misma naTesavebma sisxlis bankSi 
SeiZines 600 grami eriTrocituli masa da krioplazma, 
rac gadaesxa mosarCeles. bavSvis dabadebidan 2-3 Tvis 
Semdeg l.C-is Svili, xolo ori wlis Semdeg Tavad mo-
sarCele daavadda. infeqciuri paTologiis, Sidsisa da 
klinikuri imunologiis samecniero-praqtikuli centris 
gamokvleviT dadginda, rom mosarCelis vaJs virusi ga-
daeca dedis rZesTan erTad. specialistTa ganmartebebis 
Tanaxmad, Sidsis virusiT dainficirebis dadgenis uzus-
tesi meTodi centrSi xdeba, Tumca am meTodis siZviris 
gamo, igi donorTa sisxlis Semowmebisas ar gamoiyeneba. 
cxadia, l.C-is axlo naTesavebi mosarCelisaTvis saWiro 
sisxlis SeZenisas varaudobdnen, rom iZendnen namdvilad 
saimedo, xarisxian produqts da isini nivTis vargisiano-
bis SesaZlo naklze aravis gaufrTxilebia. swored am 
safuZvliT ar iqna gaziarebuli mopasuxe organizaciis 
mosazreba, rom sarealizacio produqtis gatanis dros 
arsebuli mecnierul-teqnologiuri donis gaTval-
iswinebiT SeuZlebeli iyo produqtis naklis aRmoCena, 

98 Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa pala-
tis 2006 wlis 21 seqtembris ganCineba, samoqalaqo saqme #2b/256-
06. misi gacnoba SesaZlebelia mxolod sasamarTlos arqivSi.
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ris gamoc sazogadoebis brali ar arsebobda, rac mis pa-
suxismgeblobas gamoricxavda. mopasuxe valdebuli iyo, 
ewarmoebina da gaesxvisebina mxolod usafrTxo sisxli 
im garemoebaTa gauTvaliswineblad, Tu ra Rirebulebis 
gamokvlevebi esaWiroeboda aRniSnuls99. 

saqarTelos samoqalaqo kodeqsis 1010-e muxlis 
sakanonmdeblo danawesi xarisxis kriteriumad miiCnevs 
mis saimedoobas. amitomac produqtis wunis miTiTebis 
(faqtebis miTiTebis tvirTis realizeba) Semdgom misi 
damtkiceba (mtkicebis tvirTis realizeba) samoqalaqo 
brunvis monawilisaTvis da gansakuTrebiT, aramewarme 
momxmareblisaTvis rTulia; zogierT SemTxvevaSi Seu-
Zlebelicaa ganisazRvros Turamdenad saimedoa esa Tu 
is produqti. bunebrivia, xelSekrulebis mxares, ro-
melic sTavazobs momxmarebels ama Tu im produqcias, 
marTebs gulisxmieri damokidebuleba mis saimedoobas-
Tan mimarTebaSi. amgvari gulisxmieri damokidebulebis 
moTxovna mometebulia im SemTxvevaSi, rodesac piri ax-
dens iseTi produqciis realizacias, romelic garkveul-
wilad riskTanaa dakavSirebuli. amasTan, produqtis 
xarisxi gansazRvravs mis fass da kontrahentis inter-
ess mocemuli produqtisadmi. Sesabamisad, saxelSek-
rulebo urTierTobis monawileebs Soris produqtis 
xarisxze SeTanxmebis ararseboba ar gamoricxavs wun-
debuli produqtis mwarmoeblis pasuxismgeblobas. im 
SemTxvevaSi, rodesac mwarmoebeli Tavisi saqmianobidan 
gamomdinare, saxelmwifos mier gacemuli specialuri ne-
barTvis safuZvelze awarmoebs specifikur produqts da 
mis realizacias momxmarebels mwarmoeblis mimarT gaaC-
nia gansakuTrebuli ndoba. igo ganpirobebulia saqmiano-
99 susg. 2007 wlis 25 seqtemberi, samoqalaqo saqme #as-296-624-
07. gadawyvetileba gamoqveynebulia samoqalaqo, samewarmeo 
da gakotrebis saqmeebze saqarTvelos uzenaesi sasamarTlos 
gadawyvetilebaTa krebulSi.       

bis am sferoSi kontrahentis mzadyofnis prezumfciiT, 
rogorc profesionali kadrebiT, ise saTanado teqni-
kuri aRWurvilobiT. `momxmarebelTa uflebebis dacvis 
Sesaxeb~ saqarTvelos kanonis me-3 muxlis me-2 punqtiT 
gaTvaliswinebulia momxmareblis ufleba moiTxovos rom 
produqcia iyos usafrTxo misi sicocxlis, janmrTelo-
bisa da garemosaTvis.

samoqalaqo kodeqsis 1009-e muxlis pirveli nawilis 
`e~ qvepunqtis Tanaxmad, wundebuli produqtis mwarmoe-
beli pasuxs ar agebs im naklisaTvis, romlis aRmoCena Seu-
Zlebeli iyo mecnierebisa da teqnikis im donis gaTval-
iswinebiT, romelic arsebobda sarealizaciod produqtis 
gatanis dros. mwarmoebeli, romelic pretenzias acxadebs 
ama Tu im produqciis warmoeba-realizaciis kompeten-
ciaze, valdebulia sawarmos saTanado teqnikiT aRWur-
vaze, xolo teqnikis siZvire da iSviaToba mwarmoeblis 
pasuxismgeblobis gamomricxav garemoebad ver iqneba miC-
neuli. gamomdinare iqidan, rom mwarmoebeli axdens iseTi 
produqciis realizacias, romelic pirdapir moqmedebs 
adamianis uflebaze _ sicocxlesa da janmrTelobaze da 
romlis xarisxis srulyofili gamokvleva mecnierebisa 
da teqnikis arsebuli donis gaTvaliswinebiT garkveul 
problemebTanaa dakavSirebuli, amitom mwarmoebeli val-
debulia, momxmarebels misces informacia aRniSnulis 
Taobaze da gaafrTxilos savaraudo Tanamdev Sedegebze. 
produqtis saSiSi Tvisebebis Sesaxeb informaciis arasru-
li miTiTeba (momxmareblis sruli informireba), romlis 
codnis SemTxvevaSi, dazaralebul mxares eqneboda arCev-
anis gakeTebis SesaZlebloba, TavisTavad warmoadgens 
aucilebel faqtors produqtis uxarisxod miCnevisaTvis. 

am problemis TvalsaCinoebisaTvis upriani iqne-
ba magaliTis moyvana uzenaesi sasamarTlos praqtiki-
dan, romelic warmoaCens produqtis saSiSi Tvisebebis 
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Sesaxeb informaciuli naklis arsebobas. aRniSnuli 
gadawyvetilebiT xazgasmulia produqtis informaci-
uli nakliT gamowveuli zianis anazRaurebis safuZvlebi. 
aRniSnul saqmeSi uxarisxo produqts warmoadgenda e.w. 
koreuli warmoSobis vaqcina, romelic humanitaruli 
misiiT saqarTveloSi Semoitana gaeros bavSvTa fondis 
saqarTvelos warmomadgenlobam. 18.03.2002w-s 12 wlis 
g.q.-s gaukeTda B-hepatitis sawinaaRmdego profilaq-
tikuri acra. acras win uswrebda gamokvleva, romliTac 
dadginda, rom bavSvi acris momentisTvis iyo janmrTeli. 
acridan mesame dRes, kerZod, 20.03.2002w-s g.q.-s ganuvi-
Tarda tetraparezi (zeda da qveda kidurebis paralizi) 
da Cavarda komaSi. zianis anazRaurebis moTxovna emyare-
boda im garemoebas, rom produqts _ vaqcinas, Tan ar ax-
lda gafrTxileba gverdiTi movlenebis Sesaxeb. `wamlisa 
da farmacevtuli saqmianobis Sesaxeb~ kanonis 26.4 muxlis 
Sesabamisad, samkurnalo saSualebebis mimoqcevisa da gam-
oyenebis subieqtebi valdebuli arian wamlis saagentos 
miawodon informacia samkurnalo saSualebis sxva urT-
ierTqmedebis TaviseburebaTa Sesaxeb, romelic miTiTe-
buli ar aris instruqciaSi.

samkurnalo saSualebis mimoqceva, amave kanonis 11 
muxlis me-18 nawilis Sesabamisad, moicavs samkurnalo sa-
Sualebis momzadeba-warmoebas. miTiTebuli normebidan 
gamomdinare da imis gaTvaliswinebiT, rom `g. korporei-
Senis~ mier warmodgenili ar iyo arc erTi mtkicebuleba, 
romelic daadasturebda miTiTebuli informaciis miwo-
debis faqts, sasamarTlos mosazrebiT, saxeze iyo umo-
qmedobiT gamowveuli ziani, romelic saqarTvelos sk-
is 992-e muxlis Sesabamisad qmnida zianis anazRaurebis 
moTxovnis safuZvels100. 

100 susg. 2005 wlis 26 ivlisi, administraciuli saqme #bs-434-
25(3k-05). gadawyvetileba xelmisawvdomia saqarTvelos uzenae-

zianis dadgomis Sesaxeb faqtobrivi garemoebis 
damtkiceba momxmareblisaTvis problemas ar warmoad-
gens, xolo produqtis wunis damtkiceba, anu im garemoe-
bis damtkiceba, rom konkretuli produqtis warmoebisas 
Secdoma iqna daSvebuli Zneli dasamtkicebelia momx-
mareblis mxridan, radgan momxmarebels sakmarisi codna 
ar gaaCnia amisaTvis. aqedan gamomdinare, ar aris marTe-
buli, rom dazaralebuls, romelsac warmodgena ara aqvs 
warmoebis teqnologiur procesze, ekisreba mtkicebis 
tvirTi; dazaralebuli ver SesZlebs imis damtkicebas, 
rom konkretuli produqtis warmoebisas daSvebuli iyo 
raime saxis Secdoma. dazaralebulis mtkicebis tvirTi 
unda Semoifarglos mxolod im faqtobrivi garemoebis 
miTiTebiT, rom namdvilad produqtis warmoebisas daSve-
buli SecdomiT miadga mas ziani. mtkicebis tvirTi unda 
gadanawildes dazaralebulis sasargeblod da saqarT-
velos sk-is 1012-e muxliT wundebuli produqtiT miy-
enebuli zianis anazRaurebis Sesaxeb davebze miyenebuli 
zianisaTvis pasuxismgeblobisas mtkicebis tvirTi unda 
daekisros produqtis mwarmoebels. mtkicebis tvirTis 
amgvari gadanawilebiT ki ukeTesad iqneba daculi momx-
marebelTa uflebebi. 

faqtebis miTiTebis tvirTisa da maTi mtkicebis 
tvirTis erTmaneTisagan gamijvnis aucilebeli gamonak-
lisi SemTxvevebis kvleva warmoudgenelia e.w. negatiuri 
faqtebis gareSe. kerZod, kanoni samarTlebriv Sedegs 
ukavSirebs Semdeg garemoebas: raRac ar momxdara an ar 
arsebobs, risi damtkicebac sakmaod rTulia. Teoriulad 
SesaZlebelia mravali sapirispiro pozitiuri SesaZle-
blobis dausruleblad mofiqreba. arc erT mxares ar 
moeTxoveba, rom yvela savaraudo SesaZlebloba uaryos 

si sasamarTlos oficialur veb-gverdze < http://prg.supremecourt.
ge/DetailViewAdmin.aspx> (10.02.2012).
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da maT Sesaxeb axsna-ganmarteba misces. am SemTxvevaSic, 
faqtebze miTiTebis tvirTi, romelic faqtis pozitiur 
SesaZleblobebs Seexeba da mosarCelis moTxovnebs gamor-
icxavs mowinaaRmdege mxares ekisreba, xolo am ukanaskne-
lis mier miTiTebuli ararsebuli SesaZleblobis mt-
kicebis tvirTi _ mosarCeles. es sakiTxi SesaZloa ufro 
TvalnaTeli gaxdes Sesabamisi magaliTiT: im SemTxvevaSi, 
Tu mosarCele mopasuxis mimarT ayenebs moTxovnas us-
afuZvlo gamdidrebis Sesaxeb saqarTvelos sk-is 976-e 
muxlis pirveli nawili `a~ qvepunqtis safuZvelze da 
miuTiTebs, rom Tanxis gadaxda SemTxveviT ganxorciel-
da, radgan sinamdvileSi ar arsebobda mopasuxis namdvi-
li moTxovna, maSin mopasuxem savaraudo samarTlebrivi 
safuZveli unda daasaxelos zustad da mxolod pasuxis 
(Sesageblis) wardgeniT ar unda Semoifarglos. mopasuxem 
unda miuTiTos, rom SesrulebisaTvis arsebobda saTa-
nado materialur-samarTlebrivi safuZveli. mopasuxis 
mier am garemoebebze miTiTebis Semdeg ki mosarCelem 
unda daamtkicos, rom mopasuxis mier miTiTebuli mate-
rialur-samarTlebrivi safuZveli ar arsebobda da sxva 
Teoriul, SesaZlo samarTlebriv safuZvelze fiqriT 
aRar unda dakavdes. am SemTxvevaSic, faqtebze miTiTebis 
tvirTi da mtkicebis tvirTi erTmaneTs emijneba. am 
TvalsazrisiT, sasurvelia gaviTvaliswinoT germaniis 
samoqalaqo saproceso kodeqsisaTvis damaxasiaTebeli 
dispoziciurobis principidan gadaxveva. Tu sasamarTlo 
aRiWurveba uflebamosilebiT da formulirebas miscems 
mtkicebis sagans mtkicebis tvirTis Sesabamisad maSin 
mosamarTlis es saproceso moqmedeba saqmeSi monawile mx-
areebisaTvis TvalsaCinos gaxdis, romel dasamtkicebel 
faqtTan dakavSirebiT unda Camoayalibos Tavisi Sexed-
uleba. sasamarTlos am uflebamosilebiT Tavidan iqneba 
acilebuli zedmeti saproceso RonisZiebebi. 

Tavi II 

mtkicebulebaTa klasifikacia da maTi 
saxeebi qarTuli da ucxouri samarTlis 

mixedviT

§1. mtkicebulebaTa saxeebis ucxouri 
samarTlis mixedviT ganxilvis dasabuTeba

saqarTvelos samoqalaqo saproceso kodeqsis 102-e 
muxlis meore nawili adgens mtkicebulebis Semdeg saxee-
bs: mxareTa (mesame pirTa) axsna-ganmarteba, mowmeTa Cvene-
ba, werilobiTi da nivTieri mtkicebuleba da eqspertis 
daskvna101.

germaniis samoqalaqo saproceso kanonmdebloba iT-
valiswinebs mtkicebulebis xuT saxes: daTvaliereba, 
dokumenturi mtkicebuleba, mowmis Cveneba, eqspertizis 
daskvna da mxareTa axsna-ganmarteba102.

safrangeTis samoqalaqo saproceso kodeqsis meSvide 
Tavi aregulirebs mtkicebis wesebs da mtkicebulebaTa 
calkeul saxeebs: mxareTa da mesame pirTa axsna-ganmarte-
bebi103, mxareTa Cvenebebi104, mowmis Cvenebebi105, specialis-
tis monawileobis forma _ daTvaliereba, konsultacia, 

101 ix., liluaSvili T, xrustali v, samoqalaqo saproceso kodeq-
sis komentari, Tb, 2007, 230-298.
102 ZPO, §372-455, Гражданское Процессуальное Уложение Германии, 
первод с немецкого, M, 2006, 128-150.
103 ix., Code de Procedure Civilie. Centrime Edition. avec le concours de Isa-
belle Despres. Laurent Darget. Redacteur aux Editions Dalloz, 2009, (la com-
prution personelle des Parties; les declartions des tiers) Art. 184-199.
104 iqve: (les attestations) Art. 200-203.
105 iqve: (la preuve testimoniale) Art. 204-231.
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eqspertiza106, werilobiTi mtkicebulebebi107, fici108. 
germanuli da franguli saproceso kanonmdebloba 

ar Seicavs mtkicebulebis gansxvavebul saxes, romelic 
kvlevis farglebSi sainteresoa erovnuli sasamarTlo 
praqtikisaTvis. am mxriv, yuradRebaa gamaxvilebuli 
saerTo samarTlis sistemis qveynebSi moqmedi mtkicebiTi 
samarTlis im normebze, romlebic axdens mtkicebuleba-
Ta klasifikacias da gansazRvravs mtkicebulebis imgvar 
saxeebs, romlebic sainteresoa erovnuli sasamarTlo 
praqtikisaTvis, im TvalsazrisiT, rom saqarTvelos samo-
qalaqo saproceso samarTali unifikaciis gzaze saWiroe-
bs procesis monawileTa TviTiniciativisa da Sejibrebi-
Tobis damatebiT garantiebs, rac, bunebrivia, saWiroebs 
mtkicebis damatebiTi saSualebebis gaTvaliswinebasac. 
iseT pirobebSi, rodesac mosamarTle xelmZRvanelobs 
mxolod mxareTa Soris warmoSobil davas da gansaxilve-
li saqmis saproceso Sedegi mTlianadaa damokidebuli 
modave mxareTa TviTinciativasa da aqtiurobaze, gadam-
wyveti saroceso moqmedeba sadavo faqtebisa an/da Ses-
ageblis faqtebis mtkicebis tvirTis realizaciaa. miT 
ufro, iseT pirobebSi, rom mtkicebulebebis ama Tu im 
saxis gamoyeneba yvelaze naklebadaa damokidebuli Ta-
vad mxareebsa da sasamarTloze. igi damokidebulia imaze, 
Tu rogor garemoebaSi warmoiSva da ganviTarda faqtebi, 
romlebTanac dakavSirebulia samarTalurTierTobebi, 
sad datoves maT (faqtebma) kvali – adamianTa Semecneba-
sa Tu sagnebze. rig SemTxvevebSi, mosamarTlis Semecneba 
arasakmarisia faqtebis swori aRqmisa da SefasebisaT-

106 ix., Code de Procedure Civilie. Centrime Edition. avec le concours de Isa-
belle Despres. Laurent Darget. Redacteur aux Editions Dalloz, 2009, (les con-
statations), (la cnsultation), (l’ expertize) Art. 232-284.
107 iqve: (les preuveslitteraes) Art. 285-316. 
108 iqve: (le sermenT judiciaire) Art. 317-322.

vis da aucilebelia eqspertis an/da specialistis dax-
mareba. momdevno paragrafSi yuradRebaa gamaxvilebuli 
inglisisa da aSS-is mtkicebiT samarTalze, romelSic 
mtkicebulebiTi samarTlis Teoria atarebs gamoyenebiT 
xasiaTis, rac imas niSnavs, rom igi mimarTulia mtkiceb-
ulebebis Sesaxeb mxolod praqtikuli wesebis SemuSavebi-
saken da literaturaSi Znelad SevxvdebiT gulaxdil 
samecniero kamaTs sasamarTlo mtkicebulebebisa Tu mt-
kicebulebiTi samarTlis Sesaxeb, mtkicebulebaTa gan-
kuTvnadobisa Tu dasaSvebobis Sesaxeb. mtkicebulebiTi 
samarTlis Sinaarsi amoiwureba praqtikuli daniSnule-
biT. `marTlmsajulebis mier Seqmnili dauwereli samar-
Tlis uzenaesoba Tavad ingliseli mosamarTlis sulSia 
Rrmad CabeWdili~109. 

§2. mtkicebulebaTa klasifikacia da mtkicebis 
gansxvavebuli saSualebebi inglisis mtkicebiT 

samarTlSi

inglisis mtkicebiT samarTalSi mtkicebulebad miC-
neulia nebismieri masala, rac mosamarTles exmareba 
darwmundes ama Tu im faqtis sisworesa Tu usworobaSi110. 
inglisis mtkicebiTi samarTlis Teoria erTmaneTisagan 
ganasxvavebs mtkicebulebas da mtkicebulebis uSualo 
matarebels. mtkicebulebis matarebeli SeiZleba iyos 
dokumenti, nivTi, mowme, xolo Tavad mtkicebuleba _ mt-
kicebulebis uSualo matarebelSi bunebrivad damagre-
109 ix., Roderick Munday, The Common Lawyer’s Philosopy of Legislation 
(1983) 14 Rechtstheorie, vuTiTeb: Zimmerman R, Roman Law, Contempo-
rary Law, European Law, The Civilian Tradition Today, New York, 2001, 201, 
mixedviT.
110 Sead. Murphy P. A, Practical Approach to Evidence, 3-rd Edition, London, 
1988, 1. 
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buli informaciaa; am mxriv, gamoarCeven mtkicebulebebis 
Semdeg saxeebs: 1. informacia, romelic damagrebulia do-
kumentebSi (werilobiTi mtkicebulebebi), 2. informacia, 
romelic damagrebulia mowmeTa CvenebebSi (zepiri mt-
kicebulebebi), 3. eqspertis daskvna, 4. `Cveneba sxvisi si-
tyvebis saxiT~, 5. nivTieri mtkicebuleba, 6. `afideviti~. 

Tavis mxriv, werilobiTi mtkicebuleba iyofa kerZo 
da sajaro mtkicebulebad. sajaro mtkicebulebas mie-
kuTvneba dokumentebi, romlebic iqmneba sazogadoebrivi 
gamoyenebisa da sajaro moxmarebisaTvis111, esenia: 

1. oficialuri Canawerebi, reestri, dokumentebi, 
romlebic gamocemulia uflebamosili saxelmwifo da 
sazogadoebrivi organoebis mier sajaro interesebis 
mqone sakiTxebze, kerZod, samoqalaqo mdgomareobis Ses-
axeb aqtebi, qorwinebis registraciis, gardacvalebis, 
dabadebis faqtis Sesaxeb Canaweri da a.S.. 

2. sxva saxis sajaro xasiaTis dokumentebi da masale-
bi, kerZod, gansazRvruli sasamarTloebis protokolebi, 
SeTanxmebebi, samefo grantebi, Sewyaleba, mindobiloba. 

3. gamoqveynebuli naSromebi, romlebic Seexeba saja-
ro intresebis mqone sakiTxebs (istoriuli, samecniero 
naSromi, leqsikoni, ruka). 

kerZo mtkicebulebas miekuTvneba informacia sazoga-
doebis piradi cxovrebis konkretuli detalebis Sesaxeb, 
romelic gadmocemulia werilebSi an sxva dokumentebSi. 

werilobiT mtkicebulebebs miekuTvneba ara mxolod 
informacia bunebrivad damagrebuli mtkicebulebis 
matarebelze sxvadasxva niSnis daxmarebiT, rogoric Sei-
Zleba iyos: aso, cifri, ieroglifi, aramed sxva saxis in-
formacia asaxuli suraTebze, naxazze, sqemaze, grafikze, 
gegmaze, rukaze, magnitur firze, romlebSic xmebi an 

111 werilobiTi mtkicebulebebis mimarT gamoiyeneba termini 
`document~.

sxva informacia ar aris xilvadi da misi naxva SeiZle-
ba raime sxva mowyobilobis daxmarebiT an mis gareSec, 
aseve filmebSi mocemuli informacia (mikrofilmebi), 
negativebi an sxva mowyobilobaSi, raSic gansaxierebulia 
erTi an ramdenime gamosaxuleba112. 

zepir mtkicebulebad miCneulia mowmeTa Cvenebe-
bi. niSandoblivia, mowmis Cvenebis mniSvnelobis gansa-
kuTrebuli xasiaTi mtkicebulebaTa saxeebs Soris. es gan-
sakuTrebuloba mdgomareobs imaSi, rom mowme SeiZleba 
gamoZaxebul iqnes sasamarTloSi da daeqvemdebaros jva-
redin dakiTxvas113. sagulisxmoa isic, rom saqarTvelos 
samoqalaqo saproceso samarTlisagan gansxvavebiT, in-
glisis kanonmdebloba ar adgens asakobriv SezRudvas 
mowmed gamosaZaxebeli da dasakiTxi pirebis mimarT. amde-
nad, procesSi mowmed SeiZleba daSvebul iqnes arasrulw-
lovnebic. mTavaria, maT SeeZloT ficis arsisa da mniSvn-
elobis gaazreba hqondeT kompetencia, anu unari aRiqvan 
movlena da daimaxsovron igi. mowmeebi miCneuli arian 
sruli informaciis mqone subieqtebad114. 

mtkicebuleba ar SeiZleba dauSveblad iqnes miCneu-
li im motiviT, rom is warmoadgens mxolod Cvenebas sxvisi 
sityvebis mixedviT. 1995 wlis kanoni `samoqalaqo saqmeze 
mtkicebulebaTa Sesaxeb~115 dasaSvebad miiCnevs `sxvisi 

112 Civil Evidence Act (1995) muxli me-10 (1).
113 ix., Гражданский Процесс Зарубежных Стран, под редакцией  Давтян 
А. Г, М, 2008, 222.
114  iqve: 222.
115 `Cveneba sxvisi sityvebiT~ 1968 wlis `samoqalaqo saqmeze mt-
kicebulebaTa Sesaxeb~ kanonisagan gansxvavebiT (Civil Evidence 
Act), romelic `sxvisi sityvebiT Cvenebas~ dasaSvebad miiCnevda 
mxolod kanoniT gaTvaliswinebul SemTxvevebSi an mxareTa 
Tanxmobis SemTxvevaSi, amJamad moqmedi 1995 wlis kanoni Civil 
Evidence Act (kanoni samoqalaqo saqmeze mtkicebulebaTa Sesaxeb) 
ar Seicavs aseT SezRudvebs. 
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sityvebiT Cvenebas~, rogorc gancxadebas, romelic ga-
keTebulia sxva piris mier da ara im piris mier vinc unda 
misces zepiri Cveneba sasamarTloSi116. mtkicebis es saSu-
aleba ucxoa erovnuli samarTalwarmoebisaTvis, ris ga-
moc masze gansakuTrebul yuradRebas mivapyrob. 

`Cveneba sxvisi sityvebiT~ aris informacia saqmisaT-
vis mniSvnelobis mqone faqtis Sesaxeb, romelic mowode-
buli ar aris pirvelwyarodan117. `Cveneba sxvisi sityve-
biT~ SesaZlebelia mowodebuli iyos pirveli an meore 
piris mier. amis mixedviT mtkicebulebis aRniSnuli saxe 
erTmaneTisagan gansxvavdeba. amavdroulad, informa-
ciis pirvelwyaros SeiZleba warmoadgendes ara adamiani, 
aramed raime dokumenti, romlis sasamarTlo sxdomaze 
warmodgena SeuZlebelia. `Cvenebas sxvisi sityvebiT~ Sei-
Zleba warmoadgendes aseve informacia, romelic Seicavs 
mowmis werilobiT Cvenebas, im pirobiT, rom gancxadebis 
gamkeTebeli piri (mowme) ar iqneba gamoZaxebuli sasamarT-
loSi zepiri Cvenebis misacemad, faqtobrivad `Cveneba sx-
visi sityvebiT~ aris warmoebuli mtkicebulebis analo-
gi118. samoqalaqo saqmeze mtkicebulebaTa Sesaxeb kanoni 
adgens mtkicebulebis am saxis gamoyenebis wina pirobebs. 
kerZod, mtkicebulebis am saxeze, iseve rogorc Cveu-
lebrivi mowmis Cvenebaze, vrceldeba moTxovna kompeten-
turobis Sesaxeb. aRniSnuli gulisxmobs, rom informacia, 
romelic damagrebulia mtkicebulebis am saxeobaSi, unda 
gakeTdes im piris mier, romelic gancxadebis gakeTebis 

116 Civil Evidence Act (1995) 1(2)(a).
117 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 224, 225.
118 ix., Teeven M. K, A History of The Anglo-American Common Law of Con-
tract, New-York, London, (Series Editor – Murphy P, L, Number 59), First pub-
lished in USA in 1990, 87.

droisaTvis flobda kompenetencias yofiliyo mowme119. 
nivTier (realur) mtkicebulebebs miekuTvneba iseTi 

informacia, romelic arsebobs materialurad, magali-
Tad, kompaqtdiski, informaciis matarebeli da sxv. niSan-
doblivia, rom inglisis mtkicebulebiTi samarTali niv-
Tieri mtkicebulebebis gacilebiT farTo CamonaTvals 
icnobs, vidre saqarTvelos samoqalaqo saproceso samar-
Tali. nivTier (realur) mtkicebulebebs miekuTvneba in-
formacia, romelic nivTis garegnuli gamoxatulebidan 
irkveva. realuri mtkicebulebebis wyarod miiCneva, ro-
gorc uSualod davis obieqti, aseve ganyenebuli sagnebi, 
romlebic Tavis TavSi aireklavs damdgar movlenas. niv-
Tier mtkicebulebebs ganekuTvneba informacia, romelic 
aRiqmeba ara mxolod garegnuli daTvalierebiT, aramed 
xmiT (rodesac mtkicebulebis wyaroa musikaluri in-
strumenti), SexebiT, ynosviT120. 

mtkicebulebis gansakuTrebul saxes inglisur 
samarTalwrmoebaSi warmoadgens saqarTvelos samoqa-
laqo saproceso samarTlisaTvis ucnobi mtkicebulebis 
saxe, rogoricaa `afideviti~. `afideviti~ aris werilo-
biTi, ficis qveS gadmocemuli Cveneba an mowmis sazeimo 
gancxadeba. Cveneba gadmocemuli unda iyos `afidevitis~ 
formiT121. mowmes sxva SemTxvevebSic SeuZlia Cvenebis 
micema `afidevitis~ formiT. `afideviti~ SesaZleblobas 
iZleva miRebul iqnes informacia mowmisagan an/da proce-
sis sxva monawileebisagan, romlebic ver cxaddebian pro-

119 mowmed yofnis kompetencia niSnavs, rom piri ar unda ganic-
dides iseT fsiqikur da fizikur avadmyofobas, romelic mas 
gaxdis arakompetenturs an/da pirs unda esmodes Sesrulebuli 
moqmedebis mniSvneloba Civil Evidence Act (1995) me-5 (1) muxli.
120 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян 
А. Г, М, 2008, 231. 
121 Civil Evidence Act (1995) 32.15-e muxli.
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cesze Cvenebis misacemad122. mowmis Cvenebis `afidevitis~ 
formiT micemis Sesaxeb gadawyvetilebas iRebs sasamarT-
lo an mxare. piri, romelic iZleva Cvenebas `afidevitis~ 
formiT an sazeimo viTarebaSi iwodeba deponentad. do-
kumenti xelmoweril unda iyos uflebamosili pirisa da 
deponentis mier123. Cveneba SeZlebisdagvarad unda gad-
moices sakuTari sityvebiT, pirvel pirSi. 

`afideviti~, rogorc werilobiTi dokumenti, Sedge-
ba sami nawilisagan: pirveli nawilia Sesavali, romelic 
Seicavs gansaxilveli samoqalaqo saqmis dasaxelebas, 
romlisTvisac xdeba Cvenebis aReba, procesis yvela dain-
teresebuli monawilis dasaxelebas. miTiTebuli unda 
iyos mxareebi, romlis interesebSic xdeba `afidevitis~ 
micema. deponentis rekvizitebi, dokumentis Sedgenis 
TariRi. meore nawili informaciuli xasiaTisaa, kerZod, 
masSi mocemulia is cnobebi, romlebsac mowme awodebs sa-
samarTlos. deponentma unda miuTiTos Tavisi profesia 
da saqmianoba. Tuki deponenti Tavis CvenebaSi eyrdnoba 
nivTier mtkicebulebebs an dokuments, man unda aRweros 
isini maTTvis damaxasiaTebeli individualuri niSnebiT. 
mesame daskvniTi nawili unda Seicavdes gancxadebas, rom-
liTac dadasturdeba `afideviti~. daskvnaSi mieTiTeba 
im piris rekviziti, romlis winaSec micemul iqna Cveneba 
`afidevitis~ formiT. 

122 ix., Решетникова И. В, Доказательственное право Англии и США, 
Екатеринбург, 1997, 121.
123 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян 
А. Г, М, 2008, 223.

§3. mtkicebulebis gansxvavebuli saxe 
`mtkicebulebebis Sesaxeb aSS-is federaluri 

wesebis~ mixedviT

 
mtkicebulebaTa saxeebis ganxilvisas SeuZlebelia 

ar SevexoT `sxvisi sityvebiT Cvenebas~, romelic war-
mogvidgeba, rogorc erT-erTi umniSvnelovanesi saxe 
mtkicebulebisa, romelsac inglisis mtkicebulebiTi 
samarTlis msgavsad, iTvaliswinebs aSS-Si moqmedi `mt-
kicebulebebis Sesaxeb federaluri wesebi~. 

mtkicebulebis am saxis gamoyenebisas daculi unda 
iqnes ZiriTadi wesi, romlis Tanaxmad, saqmisaTvis mniS-
vnelobis mqone ama Tu im faqtis dasadasturebad dauS-
vebelia mtkicebulebis warmoebuli saxis gamoyeneba. sa-
samarTlo procesze uSualod unda daikiTxon is pirebi, 
romlebmac aRiqves momxdari faqti da dauSvebelia ama 
Tu im faqtis arseboba-ararsebobis Sesaxeb garemoebis 
dasadastureblad sakmarisad iyos miCneuli am pirebis 
mier nebismieri formiT, arasamarTalwarmoebis procesSi 
gakeTebuli ganmarteba. amitom, mtkicebulebis am saxis 
gamoyenebis winapirobad miCneulia Semdegi wesebis dacva: 
1. ganmarteba ar unda iyos gakeTebuli samarTalwarmoe-
bis procesSi; 2. ganmarteba unda Seexebodes informacias, 
romlis namdvilobaSi darwmuneba aucilebelia.

aRniSnuli wesis formireba moxda saerTo samarT-
lis normebSi, romlis arsi mdgomareobs SemdegSi: samar-
Talwarmoebis procesSi gakeTebuli gancxadebisagan, 
aRiarebisagan, dadasturebisagan gansxvavebiT, romlis 
drosac piris dakiTxva uSualod xdeba mosamarTlis mier 
da aucileblobis SemTxvevaSi, SesaZlebelia damatebiTi 
SekiTxvebis dasma, samarTalwarmoebis gareT gakeTebuli 
gancxadeba moklebulia yovelive aRniSnuls. miuxedavad 
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amisa principuli mniSvnelobisaa mizani, romelic gana-
pirobebs mtkicebulebis am saxis gamoyenebas. magaliTad, 
mowme iZleva Cvenebas sasamarTloSi imis Taobaze, rom 
is iyo koloradoSi da esaubreboda Zmas, romelic imy-
ofeboda niu-iorkSi da acnoba, rom niu-iorkSi wvimda. 
Tuki mocemuli Cvenebis daxmarebiT aucilebelia dada-
sturdes faqti piris niu-iorkSi yofnis Sesaxeb, maSin es 
dasaSvebi mtkicebulebaa, xolo niu-iorkSi wvimis arse-
bobis Sesaxeb faqtis dasadgenad es aris `Cveneba sxvisi 
sityvebiT~ da Sesabamisad, dauSvebeli mtkicebuleba. 
aRniSnulidan gamomdinare am mtkicebulebis gamoyene-
ba samarTalwarmoebaSi dauSvebelia mxolod im mizniT, 
rom dadasturdes faqti, romlis Taobazec cnobili 
xdeba arasasamarTlo aRiarebaSi.124 `sxvisi sityvebiT 
Cveneba~ gamoiyeneba mxolod saqmisaTvis mniSvnelobis 
mqone faqtebis dasadgenad125,126. mtkicebis es saSualeba 
vrceldeba mxolod iseT gancxadebebze, romlebic ar 
aris gakeTebuli samarTalwarmoebis procesSi da Seexeba 
imgvar informacias, romlis namdvilobaSic aucilebelia 
mosamarTlis darwmuneba. aqve yuradRebas gavamaxvileb im 
mniSvnelovan sakiTxze, romelic Seexeba mtkicebulebaTa 
124 Federal Rules of Evidence (1975 wlis 01 ivlisi). Article VIII. Hearsy. 
Rule 801. ix., Federal Rules of Civil Procedura, 1997-98, Educational Edition, 
West Publishig Company, St. Paul, Minn, 1997, 958-963.
125 ix., Steven Baicker-Mckee, William M. Janssen, Jon B. Corr, A Student’s 
guide to the Federal Rules of Civil Procedura, St. Paul, Minn, 1997, 71.
126 mtkicebulebebis Sesaxeb federaluri wesebi SeiZleba gan-
vixiloT, rogorc mtkicebulebiTi samarTlis standarti ro-
gorc federaciaSi, ise StatebSi. masSi mocemuli normatiuli 
regulireba Seexeba samoqalaqo saqmeebze yvela saproceso 
moqmedebis Catarebas aSS-is raionul sasamarTloebSi. feder-
aluri wesebis miRebamde mxolod oTx StatSi moqmedebda mt-
kicebulebaTa kodeqsi _ kaliforniaSi, niu-jersiSi, kanzasSi, 
iutaSi. ix., Muller C, Kirkpatrick L. C, Evidence, Boston, New York, To-
ronto, London, 1995, 4. 

gankuTvnadobas, gamomdinare iqidan, rom rogorc nebism-
ieri sxva mtkicebuleba, ise mtkicebulebis es saxec unda 
pasuxobdes gankuTvnadobis wess127. `sxvisi sityvebiT 
CvenebaSi~ mxolod zepiri Cveneba ar igulisxmeba, masSi 
aseve moiazreba werilobiTi gancxadebebi, sxva piris mier 
werilSi, anderZSi, gankargulebaSi, dRiurebSi da a.S.

`sxvisi sityvebiT Cvenebis~ Sesaxeb federaluri wesi 
iTvaliswinebs gamonaklisebis ramodenime jgufs, romlis 
Tanaxmad, `sxvisi sityvebiT CvenebaSi~ ar moiazreba:

a) gancxadeba, gakeTebuli ganmcxadeblis winaaRmdeg;
b) ama Tu im movlenis aRwerisa an/da ganmartebis Ses-

axeb dasaSvebia gakeTdes gancxadeba, am movlenis aRqmis 
procesSi an ganmcxadeblis mier dauyovnebliv am movle-
nis damTavrebidan. aseve, dasaSvebia gakeTdes gancxadeba 
im piris mier, romelmac aRiqva esa Tu is movlena Zlieri 
sulieri aRelvebis mdgomareobaSi, rac gamoiwvia moce-
mulma movlenam. msgavsi gancxadebebisa da gamoxatule-
bebisadmi maRali ndobis garantad Tvlian imas, rom is 
atarebs spontanur xasiaTs. Zlieri sulieri aRelveba 
romelic xels uSlis falsifikacias128; 

g) statistikuri Canawerebi, romlebic exeba Sobado-
bas, gardacvalebas, bavSvebis sikvdilianobas, qorwinebis 
registracias Sesrulebuli uflebamosili saxelmwifo 
moxelis mier, aseve miiReba sasamarTlos mier am qaRal-
debis Semdgeneli pirebis dakiTxvis gareSe129;

d) religiuri organizaciis mier gakeTebuli 
Canawerebi dabadebis, qorwinebis, ganqorwinebis, gar-
dacvalebis Sesaxeb, aseve sxva faqtebis miiReba sasamarT-

127 ix., Best A, Evidence, Examples and Explanations, Boston, New York, To-
ronto, London, 1994, 3.
128 ix., Federal Rules of Civil Procedura, 1997-98, Educational Edition, West 
Publishig Company, St. Paul, Minn, 1997, 959.
129 iqve: 962. 
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los mier miTiTebuli aqtebis Semdgeneli pirebis dakiTx-
vis gareSe130;

e) Tormet welze meti siZvelis mqone dokumentebSi 
mocemuli gancxadebebi miiCneva sandod131. 

`sxvisi sityvebiT Cvenebis~ wesebidan arsebobs gam-
onaklisebis sxva jgufic132, romelic Seexeba mxolod 
mowmes da gamoiyeneba iseT SemTxvevebSi, rodesac mas: 1. 
kanonieri ufleba aqvs uari Tqvas Cvenebis micemaze an 
sargeblobs e.w. privilegiiT133; 2. uars acxadebs Cvenebis 
micemaze miuxedavad sasamarTlos moTxovnisa da Cvenebis 
micemis aucileblobisa; 3. eyrdnoba mexsierebis daqveiT-
ebas; 4. miuwvdomelia sasamarTlosaTvis.

xsenebuli safuZvlebis arsebobisas dasaSvebia, rom 
ama Tu im faqtis dasamtkiceblad mxareebma gamoiyenon 
warmoebuli mtkicebulebebi. Tumca, iseT SemTxvevaSi, Tu 
zemoT CamoTvlil garemoebebs mowme Segnebulad eyrd-
noba, misi uSualod dakiTxvis Tavidan acilebis mizniT, 
maSin mxares erTmeva ufleba xelmZRvanelobdes warmoe-
buli mtkicebulebiT.

130 ix., Federal Rules of Civil Procedura, 1997-98, Educational Edition, West 
Publishig Company, St. Paul, Minn, 1997, 960. 
131 iqve: 965. 
132 iqve: 962.
133 ix., Steven Baicker-Mckee, William M. Janssen, Jon B. Corr, A Student’s 
guide to the Federal Rules of Civil Procedura, St. Paul, Minn, 1997, 346-348.

Tavi III 

samarTlis roli da funqcia mxareTa Soris 
mtkicebis tvirTis ganawilebisas

§1. mxareTa Soris mtkicebis tvirTis 
ganawilebis mniSvneloba

adre moqmed kanonmdeblobaSi damkvidrebuli prin-
cipebis moqmedebis pirobebSi mxareTa Soris mtkicebis 
tvirTis ganawileba warmoadgenda saqmeze obieqturi 
WeSmaritebis dadgenis aucilebel wina pirobas. `swored 
obieqturi WeSmaritebis dadgena iyo mxareTa Soris mt-
kicebis tvirTis ganawlebis institutis saproceso dan-
iSnuleba134~, rac radikalurad Seicvala saqarTvelos 
axali samoqalaqo saproceso kodeqsis miRebiT. yvela 
samoqalaqo davis ganxilvisas ar mimdinareobs sasamarT-
lo mtkicebis procesi. mtkicebis procesis inicireba 
xdeba im mopasuxis mier, romelic ar cnobs mis winaaRm-
deg mimarTul sasarCelo moTxovnas. im SemTxvevaSi, Tu 
mopasuxis mxridan ar arsebobs winaaRmdegoba, maSin mo-
sarCele ganTavisuflebulia sasarCelo faqtebis damt-
kicebisagan. aseT SemTxvevaSi, es ukanaskneli ar aris val-
debuli warmoadginos da gamoaqveynos mis xelT arsebuli 
mtkicebulebebi135. 

saqarTvelos samoqalaqo saproceso samarTalSi gam-

134 ix., liluaSvili T, saqarTvelos samoqalaqo saproceso 
samarTali, Tb, 1992, 127.
135 aseT SemTxvevaSi, sasamarTlos gamoaqvs dauswrebeli 
gadawyvetileba da akamayofilebs sarCels moTxovnis arsebi-
Tad ganxilvis gareSe.



116 117

oyofili da gamokvleuli ar aris mtkicebis tvirTis mo-
qmedeba saproceso samarTalurTierTobebSi. mtkicebis 
tvirTis rolis ganuzomlad zrda gamowveulia sasamarT-
loebis saqmianobiT da ara mecnieruli doqtrinebis gan-
viTarebiT136. mtkicebis tvirTis ganawilebis principis 
mravalgvari funqcia ganapirobebs samosamarTleo samar-
TalSi mis gamoyenebas samarTliani Sedegebis dadgomisaT-
vis da aSkarad usamarTlo Sedegis Tavidan acilebisaTvis. 
mxareTa Soris mtkicebis tvirTis ganawilebis wesi Seexeba 
mxolod sadavo iuridiuli mniSvnelobis mqone faqtebis 
dadgenas. mtkicebis tvirTi vrceldeba materialur 
faqtebze. amasTan, erTmaneTisagan gansxvavdeba is faqte-
bi, romlebic mtkicebas ar saWiroebs da isini, romelTa 
dasadastureblad savaldebuloa mtkicebulebaTa ward-
gena.137 faqtebis damdgenma sasamarTlom (pirveli instan-

136 unda aRiniSnos, rom inglisSi fsiqologiuri TvalsazrisiT, 
SenarCunebulia azrovnebis wesi, romelic gamorCeulad did 
mniSvnelobas aniWebs sasamarTlo proceduras. kontinentur 
evropaSi aRzrdili iuristi sasamarTloSi socialuri wesri-
gis principebs xedavs, igi sasamarTlos afasebs am pricipebis 
Suqze. laparakobs politikuri Tavisuflebis principebze; 
sakuTrebis Tu xelSekrulebaTa siwmindeze, socialur ufle-
bebze, am principebis cxovrebaSi gatarebas ki praqtikosebs 
utovebs sazrunavad. es maSin, roca ingliseli iuristi erT-
gvari memkvidrea praqtikosebis. undoblobiT ekideba imas, rac 
fuW sityvebad miaCnia. ra fasi aqvs romelime samarTlebriv 
debulebas an princips, Tuki praqtikaSi maTi ganxorcielebis 
SesaZlebloba ar arsebobs. ingliseli iuristebis mTeli yur-
adReba saukuneebis manZilze mipyrobili iyo sasamarTlo pro-
ceduraze. ix., Zweigert, H. Kötz, An Introdaction to Comparative Law, Third 
Edition, Translated from the German by Tony Weir. Clrendon Press – Oxford, 
1998, 204-217. 
137 ix., Peter Gottwald, Beweislast und Beweisführung im Wettbewerbsprozeß, 
Rechtsvergleichende Untersuchung zum deutschen, amerikanischen und 
schwedischen Recht,GRUR Int 1982, 695. <http://beck-online.beck.de/?vpath=
bibdata%5Czeits%5Cgrurint%5C1982%5Ccont%5Cgrurint.1982.695.1.htm&

cia, saapelacio sasamarTlo) mxolod is faqtebi unda 
daadginos, romlebic savaldebuloa konkretul saqmeze 
gadawyvetilebis miRebisa da samarTlebrivi Sedegis dad-
gomisaTvis. amas ukavSirdeba saqmis monawile subieqtTa 
da sasamarTlos saproceso moqmedebebi: mtkicebuleba-
Ta wardgena, mtkicebulebaTa Sefaseba da a.S. sasamarT-
lom gadawyvetilebas safuZvlad unda daudos mxolod 
mis mier namdvilad miCneuli faqtebi. saWiro ar aris mt-
kicebulebaTa wardgena yvela SemTxvevaSi. kerZod, saqa-
rTvelos ssk-is 106-e muxli amodis iqidan, rom faqtis 
namdviloba SesaZlebelia yovelgvari mtkicebulebebis 
wardgenis gareSe dadgindes, rodesac saqme exeba sayov-
elTaod cnobil faqtebsa da preiudiciulad dadgenil 
faqtebs.

samoqalaqo saproceso samarTlSi ar aris winaswari 
mokvlevisa da gamoZiebis organoebi. sasamarTlo proces-
Si rolebis danawileba swored iqiTken aris mimarTuli, 
rom sxvadasxva sadavo saqmis Semadgenlobebi iqnes gamokv-
leuli. magaliTad, mosarCelesa da mopasuxes, TiToeuls 
Tavisi Tvalsazrisidan gamomdinare, sakuTari wvlili 
Seaqvs imaSi, rom sasamarTlos arc erTi Sesabamisi kanoni 
da argumenti ar gamorCes mxedvelobidan. Sesabamisad, 
samarTlianobis TvalsazrisiT, mtkicebis tvirTis dakis-
reba saqmeSi monawile erT romelime pirze ar aris mizan-
Sewonili. saqarTvelos samoqalaqo saproceso samarTal-
Si mxareTa Soris mtkicebis tvirTis ganawileba warmoebs 
saqarTvelos ssk-is 102-e muxlis debulebaTa Sesabamisad, 
romlis Tanaxmad, TiToeulma mxarem unda daamtkicos 
garemoebani, romlebzec is amyarebs Tavis moTxovnebsa 
da Sesagebels. erT-erT saqmeSi sasamarTlom faqtobrivi 
garemoebebis mtkicebis tvirTi gadaakisra mowinaaRmdege 
mxares, romelmac sasamarTlos ver warudgina imis dama-

pos=19&hlwords=beweislastumkehr#xhlhit> (17.10.2010).
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dasturebel mtkicebulebebi, rom igi pasuxs ara agebda 
mosarCelisaTvis dabali Zabvis (uaxarisxo) eleqtroen-
ergiis miwodebiT miyenebuli zianis anazRaurebaze138. 

mtkicebis tvirTis ganawilebis ZaliT erTi mxare, 
romelmac garkveuli saxis faqtebi unda daamtkicos, Ta-
visufldeba im faqtebis damtkicebisagan, romelic mo-
pasuxe mxarem unda daamtkicos da piriqiT. gamomdinare 
iqidan, rom mxareTa Soris mtkicebis tvirTis ganawilebis 
wesi miuTiTebs or ZiriTad faqtorze, kerZod, proce-
sis monawile romelma mxarem ra faqtebi unda daamtki-
cos da romeli faqtebis dadgenis movaleobisagan Tavi-
sufldeba procesis monawile esa Tu is mxare, amdenad, 
unda davaskvnaT, rom mxareTa Soris mtkicebis tvirTis 
ganawileba warmoadgens samoqalaqo samarTalwarmoebaSi 
mxareTa Tanasworuflebianobis principis realizebas.

mtkicebis tvirTis ganawilebis mniSvneloba didia 
im TvalsazrisiTac, rom igi stimuls aZlevs mxareTa aq-
tiurobas moiZion da warudginon sasamarTlos mtkiceb-
ulebebi im faqtebis dasadgenad, romelTa damtkicebis 
movaleoba maT ekisrebaT, rac, Tavis mxriv, saqmeze das-
abuTebuli da samarTliani gadawyvetilebis miRebis 
aucilebeli pirobaa. am kuTxiT, yuradsaRebia saqarT-
velos samoqalaqo saproceso kodeqsis 201-e muxli, rom-
lic exeba sasamarTlos davalebebs mopasuxisadmi, ker-
Zod, aRniSnuli muxlis `b“ qvepunqtis Tanaxmad, saqmis 
sasamarTlo ganxilvisaTvis momzadebis mizniT, mosamar-
Tle dauniSnavs mopasuxes vadas imisaTvis, rom man weri-
lobiT Seadginos Tavisi pasuxi (Sesagebeli) sarCelsa 
da masSi dasmul sakiTxebze, agreTve mosazrebebi sar-
CelisaTvis darTuli dokumentebis Sesaxeb da warudginos 
138 susg. 2008 wlis 19 marti, samoqalaqo saqme #as-766-1092-07. 
gadawyvetileba xelmisawvdomia saqarTvelos uzenaesi sa-
samarTlos oficialur veb-gverdze <http://www.supremecourt.ge/
files/upload-file/pdf/03-2008.pdf> (10.02.2012).

isini sasamarTlos. rogorc vxedavT, mtkicebis tvirTis 
subieqtad mxolod mosarCele rodi warmogvidgeba, 
radgan mtkicebis tvirTi mopasuxe mxaresac ekisreba. 

zemoT aRniSnulidan gamomdinare, SeiZleba gakeTdes 
meore daskvna, romlis Tanaxmad, swored dasabuTebuli 
da samarTliani gadawyvetilebis miRebaa mxareTa Soris 
mtkicebis tvirTis ganawilebis mizani. 

aRsaniSnavia is garemoebac, rom mxareTa Soris mt-
kicebis tvirTis ganawilebas aqvs ara marto saproce-
so-samarTlebrivi, aramed materialur-samarTlebrivi 
mniSvnelobac. aRniSnuli mdgomareobs imaSi, rom faqtis 
daumtkiceblobiT damdgari araxelsayreli Sedegebi 
daekisreba im mxares, romelsac am faqtis damtkiceba eva-
leboda. swored araxelsayreli gadawyvetilebis gamota-
nis muqara warmoadgens im gadamwyvet faqtors, romelic 
uzrunvelyofs mxareTa aqtiurobas, daamtkicos Sesabam-
isi faqtebi. erTi mxriv, mosarCeles ekisreba im garemoe-
baTa daamtkiceba, rac mopasuxisadmi wayenebuli moTxov-
nis calsaxa dadasturebamde miiyvans sasamarTlos, meore 
mxriv, ki mopasuxes,  ekisreba mis mimarT wayenebuli moTxov-
nis gaqarwyleba, misive wardgenili (pasuxiT) SesagebliT.

mtkicebis procesSi didi mniSvneloba eniWeba dama-
jereblad dasabuTebis unars. procesis monawile subi-
eqts Camoyalibebuli unda hqondes Sesabamisi pozicia. 
saWiroa gaaCndes sakuTari mosazreba. damajerebeli das-
abuTebis erT-erTi wina pirobaa saqmis irgvliv arsebuli 
sxvadasxva mosazrebebis ganxilva da Semdeg erT-erTze 
dayrdnobiT myari poziciis Camoyalibeba; dasabuTeba 
unda iyos logikuri, Tanamimdevruli da gasagebi. 

mtkicebis tvirTis mxareTa Soris ganawileba gad-
amwyveti mniSvnelobisaa. Secdoma mis ganawilebaSi 
iwvevs mcdar gadawyvetilebas. mxareTa Soris mtkicebis 
tvirTis ganawilebis mniSvnelobis TvalsaCino magaliTia 
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samoqalaqo saqme v.r-is sarCelis gamo mopasuxe `....s.b-
is~ mimarT, anabris saxiT Setanili 33  000 aSS dolaris 
dabrunebis Taobaze. faqtobriv garemoebad mosarCele 
miuTiTebda, rom 17.09.2001w-s bankSi Seitana 15 000 aSS 
dolari 3 Tvis vadiT, Tumca 10 dRis Semdeg bankis mmarT-
velTan molaparakebis Sedegad Tanxa daubrkolebriv 
daubrunda. 17.06.2002w-s mosarCelem kvlav Seitana bankSi 
33 000 aSS dolari, rac droze adre gamoitana. 17.09.2002w-
s mosarCelem aRniSnuli Tanxa isev miabara mopasuxe mx-
ares. mogvianebiT v.r-ma miakiTxa bankis mmarTvels Tanxis 
gamosatanad, sadac Seityo, rom mopasuxe sazogadoebis 
yofili mmarTvelis TviTmkvlelobis Semdeg banks axali 
xelmZRvaneloba hyavda, xolo mis mier warmodgenili do-
kumentebis mixedviT `....s.b-is~ filialSi Sesabamisi Tanxa 
ar iricxeboda. q. Tbilisis gldani-naZaladevis raionuli 
sasamarTlos 09.06.2003w-is gadawyvetilebiT sarCeli da-
kmayofilda, im safuZvliT, rom mosarCelem daadastura 
fuladi Tanxis Senaxvis xelSekrulebis dadebis faqti, 
xolo Tanxis Senatanis damadasturebeli qviTris warmod-
genis valdebuleba gadaekisra mopasuxe mxares139. aRniSnu-
li gadawyvetileba gauqmda saapelacio wesiT gasaCivrebis 
Sedegad, gamomdinare iqidan, rom mosarCele mxareze 
gadanawilda ara mxolod Senaxvis xelSekrulebis dadebis 
faqtis dadasturebis tvirTi, aramed, aseve bankisaTvis 
fuladi Tanxebis Cabarebis dadasturebis tvirTic, rom-
lis damadasturebeli mtkicebulebis warmodgena e.i. 
mtkicebis tvirTis am kuTxiT realizeba mosarCelem ver 
uzrunvelyo140. sabolood, dava dasrulda saqarTvelos 
139 Tbilisis gldani-naZaladevis raionuli sasamarTlos 2003 
wlis 09 ivlisis gadawyvetileba. samoqalaqo saqme #2/607. xelmi-
sawvdomia mxolod sasamarTlos arqivSi.
140 Tbilisis saolqo sasamarTlos samoqalaqo, samewarmeo da 
gakotrebis saqmeTa saapelacio palatis 2003 wlis 3 noembris 
gadawyvetileba. samoqalaqo saqme #2b/2297-03. xelmisawvdomia 

uzenaesi sasamarTlos gadawyvetilebiT, romliTac gansx-
vavebulad gadanawilda modave mxareTa Soris mtkicebis 
tvirTi, ramac sabolood ganapiroba v.r-s sarCelis dak-
mayofileba. `....s.b-s~ daekisra v.r-s sasargeblod 33 000 
aSS dolaris gadaxda.141 sakasacio palatam gaiziara, rom 
fuladi Tanxis bankSi mibarebis dasamtkiceblad saqarT-
velos erovnuli bankis #66a brZanebis me-13 muxlis Tanax-
mad, mxares unda warmoedgina salaros Semosavlis orderi 
da miuTiTa, rom mxareebs Soris gaformebuli SeTanxmeba 
mibarebis xelSekrulebas warmoadgenda da Sesabamisad, 
masTan dakavSirebuli davac unda daregulirebuliyo 
am valdebulebiT-samarTlebrivi urTierTobis momwes-
rigebeli normebiT. saqarTvelos sk-is 770-e muxli awe-
sebs Semnaxvelis valdebulebas, mimbareblis moTxovni-
sTanave daabrunos mibarebuli nivTi. gamomdinare iqidan, 
rom mosarCelem uzrunvelyo massa da sakredito dawe-
sebulebas Soris gaformebuli beWdiani xelSekrulebis 
wardgena, rac sakmaris mtkicebulebas wamoadgenda sa-
davo Tanxis bankSi Cabarebis dasadastureblad pala-
tam mtkicebis sagnidan amoricxa Tanxis bankSi Sesanaxad 
Cabarebis damadasturebeli salaros Sesabamisi qviTris 
wardgenis valdebuleba da salaros meurneobis mouwes-
rigebloba sabanko dawesebulebaTa Sida organizaciul 
problemad ganixila, rac gavlenas ver moaxdenda mesame 
pirTa moTxovnebze. rogorc vxedavT, mtkicebis tvirTis 
mxareTa Soris arasworma ganawilebam aRniSnul saqmeze 
mcdari gadawyvetlebis miReba ganapiroba, rac sabolood 
gasworda saqarTvelos uzenaesi sasamarTlos mier. 

samarTalwarmoebaSi moqmedebs prezumfcia, rom-

mxolod sasamarTlos arqivSi.
141 susg. 2004 wlis 20 aprili, saqme #as-97-402-04. gadawyvetile-
ba xelmisawvdomia saqarTvelos uzenaesi sasamarTlos ofi-
cialur veb-gverdze <http://www.supremecourt.ge/files/upload-file/pdf/
samoq2004-4-uni.pdf > (10.01.2012).
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lis Tanaxmad, mopasuxeze ar SeiZleba gavrceldes pasux-
ismgebloba, Tuki mosarCele ar daamtkicebs garemoebebs, 
romlebic adasturebs mis moTxovnas. marTalia mtkice-
bulebiTi prezumfcia mosarCeles ar aTavisuflebs mt-
kicebulebebis warmodgenisagan, magram swored prezumf-
ciiT xdeba mtkicebis tvirTis mopasuxeze gadanawileba. 
Sesabamisad, prezumfcia warmogvidgeba, rogorc mt-
kicebis saSualeba142. samarTalwarmoebaSi mxareTa Soris 
mtkicebis tvirTis ganawileba sasamarTlo mtkicebis 
saukeTeso organizaciis wina pirobaa, romelic xels uwy-
obs dainteresebuli pirebis iniciativis ganviTarebas da 
uzrunvelyofs sruli mtkicebulebiTi masalis warmod-
genas

§2. dispoziciurobisa da SejibrebiTobis 
principebi, rogorc mtkicebis tvirTis 

ganawilebis safuZveli

iuridiul literaturaSi marTebulad aRiniSneba, 
rom mtkicebis tvirTis realizebisa da misi ganawilebis 
wesis samarTlebrivi bunebis zusti axsna SeuZlebelia 
modave mxareTa Tanasworuflebianobisa da Sejibrebi-
Tobis principebis gaTvaliswinebis gareSe143. Sesabamisad, 
`mxareTa Soris mtkicebis tvirTis ganawileba samoqalaqo 
saproceso samarTalwarmoebaSi mxareTaATanasworufle-
bianobis principis konkretuli gamovlenaa~144. ̀ adamianTa 
142 Sead. Egbert Peters, Beweislastpraxis im Privatrecht, NJW 1997, 1495 
<http://beck-online.beck.de/?vpath=bibdata%5Czeits%5Cnjw%5C1997%5
Ccont%5Cnjw.1997.1495.2.htm&pos=3&hlwords=beweislastumkehr#xhlhit 
>(18.10.2010).
143 Sead. Todria T, faqtobrivi garemoebebis mniSvneloba saka-
sacio sasamarTloSi Tb, 2011, 273.
144 ix., liluaSvili T, samoqalaqo saqmeTa warmoeba sasamarT-

(pirTa) kanonis winaSe Tanasworobis aRiarebas safuZveli 
Cauyara bunebiTma samarTalma145. bunebiTi movaleobebi, 
iseve rogorc bunebiTi uflebebi yvela adamianisaTvis 
yovelTvis Tanaswori unda iyos. es Tanasworoba sazoga-
doebrivi urTierTobebis nebismier sferoSi unda aisaxos 
da gavrceldes146~. maT Soris, ra Tqma unda, saproceso 
samarTlebriv urTierTobebSic. amitom, SeiZleba iTqvas, 
rom am Tanasworobam udidesi roli Seasrula samoqalaqo 
saproceso samarTalurTierTobis ganviTarebaSi147. saqa-
rTvelos ssk-is me-4 muxlis danawesiT, samarTalwarmoeba 
mimdinareobs SejibrebiTobis safuZvelze, rac gulisx-
mobs rom mxareebi sargebloben Tanabari uflebebiTa da 
SesaZleblobebiT _ daasabuTon TavianTi moTxovnebi, 
uaryon an gaaqarwylon meore mxaris mier wamoyenebuli 
moTxovnebi, mosazrebebi Tu mtkicebulebebi. materi-
alur samarTalSi gabatonebulma nebis avtonomiis prin-
cipma Sesatyvisi gamovlineba pova saproceso samarTalSi 
dispoziciurobis principis saxiT. dispoziciuroba moq-
medebs procesis yvela stadiaze da vlindeba sxvadasxva 

loSi praqtikuli saxelmZRvanelo, me-2 gamocema, Tb, 2001, 156.
145 Gschnitzer F, Allgemeiner Teil des bürgerlichen Rechts, 2. neubearbeitete 
Auf. Springer-Verlag. Wien/New-York 1992, 11-12. vuTiTeb: burduli 
i, samewarmeo (savaWro) samarTlis ganviTareba saqarTveloSi 
da germaniaSi (SedarebiTi samarTlebrivi kvleva), Tb, 2007, 21. 
mixedviT.
146 Seelmann K, Rechtsphilosophie, 2 Auf. München 2001, 65. vuTiTeb: bur-
duli i, samewarmeo (savaWro) samarTlis ganviTareba saqarT-
veloSi da germaniaSi (SedarebiTi samarTlebrivi kvleva), Tb, 
2007, 21. mixedviT.
147 ix., merebaSvili i, sasamarTloSi samoqalaqo saqmeTa ganxil-
visas mxareTa SejibrebiTobisa da mosamarTleTa aqtiurobis 
principebis moqmedeba, Jurn. `marTlmsajuleba da kanoni“ #4 
(23), 2009, 26.
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formiT148. kerZod, pirs, romelsac aqvs esa Tu is ufle-
ba, SeuZlia gamoiyenos ufleba, isargeblos am ufle-
biT, magram SeuZlia ar gamoiyenos igi. dispoziciuro-
bis princips specialuri muxli eZRvneba amJamad moqmed 
saqarTvelos samoqalaqo saproceso kodeqsSi. kodeqsis 
me-3 muxlis Tanaxmad, mxareebi iwyeben saqmis warmoebas 
sasamarTloSi, am kodeqsSi Camoyalibebuli wesebis Sesa-
bamisad... amrigad, dispoziciurobis principi samoqalaqo 
saproceso samarTalSi niSnavs mxareTa Tavisuflebas gan-
kargon TavianTi ara marto materialuri, aramed sapro-
ceso uflebebic. 

amdenad, pirs, romelsac aqvs esa Tu is ufleba, Seu-
Zlia gamoiyenos ufleba, isargeblos am uflebiT, magram 
SeuZlia ar gamoiyenos igi. uflebis gamoyeneba araa val-
debuleba. uflebis gamoyeneba rom valdebuleba iyos, 
maSin igi, ufleba ki ara valdebuleba iqneboda, romlis 
Sesruleba yovelTvis daukavSirdeba garkveul Sedegs da 
romlis Seusrulebloba uzrunvelyofili iqneba saxelm-
wifos iZulebiTi meqanizmiT. Tu pirs SeuZlia gankargos 
Tavisi materialur-samarTlebrivi ufleba ise, rogorc 
es mas miaCnia mizanSewonilad, maSin SeuZlia iTminos an 
ar iTminos am uflebis darRveva sxva piris mier. es imas 
niSnavs, rom aravis ar aqvs ufleba aiZulos piri, raTa 
man miiRos zomebi Tavis darRveuli Tu sadavod gamxdari 
uflebis dasacavad.

saqarTvelos sk-is me-7 da me-8 muxlebi uzrunvelyofs 
samoqalaqo brunvis Tavisuflebas. pirs SeuZlia isarge-

148 dispoziciuroba laT. sityvaa (dispositivus) da niSnavs `gankarg-
vas~. aqedan gamomdinareobs iuridiuli termini `dispozici-
uroba~, romelic Sesabamisad niSnavs samoqalaqo urTierTo-
bis monawileTa iuridiul Tavisuflebas gamoiyenon TavianTi 
uflebebi. ix., xoferia n, dispoziciuroba saqarTvelos axali 
samoqalaqo materialuri da saproceso samarTlis mixedviT, 
Jurn. `qarTuli samarTlis mimoxilva~, 1998, 74-76. 

blos am sikeTiT, gaasxvisos Tavisi ufleba an saerTod 
uari Tqvas masze. nebis avtonomia, romelzec agebulia 
kerZo samarTlebrivi urTierToba, rogorc aRvniSneT, 
Tavis uSualo zegavlenas axdens samoqalaqo procesze, 
rac, ZiriTadad SemdegSi vlindeba: pirs SeuZlia uflebis 
damrRvevisagan moiTxovis anazRaureba im odenobiT, ram-
densac TviTon miiCnevs saWirod da mizanSewonilad.

amdenad, zemoT aRniSnuli samarTlebrivi urTier-
Tobidan gamomdinare: 

1. TviT samoqalaqo samarTlebrivi uflebiT aRWur-
vil pirzea damokidebuli imis gadawyveta mimarTos Tu 
ara sasamarTlos darRveuli uflebis dasacavad; 

2. TviT dainteresebuli piris neba-survilzea 
damokidebuli im garemoebebis dadastureba, romlebic 
miiyvans mas sasurvel materialur-samarTlebriv Sedge-
bamde. 

agreTve mniSvnelovania samoqalaqo samarTalwar-
moebaSi moqmedi SejibrebiTobis principi, romelic 
samarTliani da dasabuTebuli gadawyvetilebis miRebis 
miznebidan gamomdinare, sadavo saqmeze faqtobrivi gare-
moebebis mopovebis, anu mtkicebis tvirTis garantias war-
moadgens. 

samoqalaqo samarTalwarmoebaSi SejibrebiTobis 
principis moqmedeba gulisxmobs, rom sasamarTloSi 
faqtebs waradgenen mxareebi, romelTa gamokvlevisa 
da Sefasebis Sedegad miiReba saboloo, Semajamebeli 
gadawyvetileba. saqarTvelos axali samoqalaqo sapro-
ceso kodeqsis miRebamde samoqalaqo samarTalwarmoeba-
Si gabatonebuli iyo sagamoZiebo (aseve SeiZleba ewodos 
mokvlevis, inkviziciurobis, oficialobis principi)149 
149 laT. officium _ sajaro; laT. inquisitio _ gamoZieba, dakiTxva. 
oficialobis an inkviziciis principi aris procesualuri prin-
cipi, romlis mixedviTac, sasamarTlos SeuZlia gamoikvlios 
faqtebi sakuTari uflebamosilebis safuZvelze. ix., cipeliu-



126 127

principi. 1964 wlis samoqalaqo saproceso kodeqsis me-11 
muxli Seicavda moTxovnas, romlis Tanaxmad, sasamarTlo 
movale iyo ar dayrdnoboda mxolod mxareTa mier war-
modgenil masalas da axsna-ganmartebebs da mieRo kanoniT 
gaTvaliswinebuli yvela zoma, raTa yovelmxriv, sru-
lad da obieqturad gamoerkvia saqmis namdvili garemoe-
bani da mxareTa ufleba-movaleobani. amave kodeqsis 52-e 
muxlis Tanaxmad, Tu warmodgenili mtkicebulebebi sak-
marisi ar iyo, sasamarTlo mxareebs da saqmeSi monawile 
sxva pirebs winadadebas aZlevda warmoedginaT damate-
biTi mtkicebulebebi an SeegrovebinaT isini sakuTari 
iniciativiT150. am principis moqmedebis pirobebSi ikveTe-
boda rigi uaryofiTi tendenciebisa, Sesustebuli iyo mx-
areTa aqtivoba, kerZod, isini didad aRar zrunavdnen im 
faqtebis srulad da amomwuravad miTiTebaze, romlebic 

si r, iuridiuli meTodebis moZRvreba, me-10 gadamuSavebuli 
gamocema, miunxeni, 2006. (Targmani qarTul enaze – ToTlaZe l, 
samecniero redaqtori turava m. (2009)) 119. 
150 inkviziciurobis principma arseboba Sewyvita saqarTvelos 
sisxlis samarTlis saproceso kodeqsSic 2010 wlis 01 oqtomb-
ridan. moqmedi kodeqsi mosamarTleebs gansakuTrebul rols 
akisrebs, kerZod, isini samarTalwarmoebaSi monawileoben ro-
gorc arbitrebi, ar emxrobian arc erT procesis monawile mx-
ares _ arc saxelmwifo braldebis mxares da arc dazaralebul 
mxares. saqarTvelos sisxlis samarTlis kodeqss bevri saerTo 
hqonda ruseTis federaciis sisxlis samarTlis saproceso 
samarTalTan, rac ganpirobebuli iyo im istoriuli realobiT, 
rom aTwleulebis manZilze saqarTvelos samarTlebrivi siste-
ma warmoadgenda socialisturi samarTlebrivi sistemis Semad-
genel nawils. Tumca, ufro adre, vidre saqarTvelos sisxlis 
samarTlis saproceso kodeqsi gadavidoda SejibrebiTobis 
principze, 2002 wlis 01 ivliss ruseTis federaciis sisxlis 
samarTlis saroceso kodeqsi gadavida SejibrebiT principze 
da arsebiTi saxecvlilebiT warmoadgina mtkicebulebebisa da 
mtkicebis problema. ix., Шейфер С. А, Доказательства и докзывание 
по уголовным делам, М, 2009, 38-48.

asabuTebdnen maT moTxovnebsa da Sesagebels; isini aRar 
iCendnen aqtiurobas mtkicebulebaTa moZiebasa da sa-
samarTlosaTvis wardgenaze151. 

SejibrebiTobis principi Tanamedrove qarTul samar-
TalwarmoebaSi ar gvxvdeba sufTa saxiT. igi gamoxatule-
bas poulobs saproceso samarTlis sxvadasxva normaSi da 
mdgomareobs SemdegSi: 

1. gadawyvetilebas SeiZleba safuZvlad daedos mx-
olod mxareTa mier warmodgenili faqtebi; 

2. mtkicebis tvirTi ekisrebaT saqmeSi monawile mxa-
reebs;

3. gadawyvetileba SeiZleba gamotanili iqnes mxolod 
mxareTa mier sadavod gamxdari garemoebebis sarwmunod 
dadasturebis Sedegad. 

SejibrebiTobis principi moicavs mxareTaA saqmiano-
bas mxolod saqmis faqtobrivi garemoebebisa da mtkice-
bulebebis sferoSi. mxareTa moTxovnebisa Tu Sesageb-
lis faqtobrivi dasabuTeba ekisrebaT Tavad mxareebs. 
mxareebma TviTon unda gansazRvron, romeli faqtebi dae-
dos safuZvlad maT moTxovnebs da ra konkretul gare-
moebebs emyareba maTi Sesagebeli. SejibrebiTobis prin-
cipis konkretuli gamovlenaa saqarTvelos ssk-is 102-e 
muxlis debuleba, romlis Tanaxmad, TiToeulma mxarem 
unda daamtkicos garemoebani, romlebzedac igi amyarebs 
Tavis moTxovnebsa da Sesagebels. SejibrebiTobis prin-
cipis konkretuli gamovlenaa saqarTvelos ssk-is 2321 
muxli, romlis Sesabamisad, mopasuxis mier 201-e muxlis 
me-2 nawiliT dadgenili vadaSi pasuxis (Sesageblis) war-
moudgenlobisas, Tu es gamowvelia arasapatio mizeziT, 
mosamarTles zepiri mosmenis gareSe gamoaqvs dauswrebe-
li gadawyvetileba. amasTanave, sasamarTlo daakmayofi-

151 Sead. liluaSvili T, saqarTvelos samoqalaqo saproceso 
samarTali, Tb, 2005, 83.
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lebs sarCels, Tu sarCelSi miTiTebuli faqtobrivi gare-
moebebi iuridiulad amarTlebs sasarCelo moTxovnas; 
winaaRmdeg SemTxvevaSi, sasamarTlo niSnavs mTavar sx-
domas, ris Sesaxebac ecnobeba mxareebs 70-78-e muxlebiT 
dadgenili wesiT. sxdomis Catarebis SemTxvevaSi, mopa-
suxisagan mtkicebulebaTa miReba ar xdeba da sasamarTlo 
moismens mopasuxis mxolod samarTlebriv mosazrebebs 
sasarCelo moTxovnasTan dakavSirebiT. 

qarTuli saproceso samarTali yvelaze axlosaa 
germanul samoqalaqo saproceso samarTalTan, magram 
dispoziciurobis principidan daSvebulia gamonaklisi. 
saubaria sasamarTlos Carevaze kerZo samarTlebriv urT-
ierTobebSi. kerZod, germaniis samoqalaqo saproceso 
samarTalSi mtkicebis procesi Sedgeba ori stadiisagan: 
1. mtkicebulebebis warmodgena mtkicebis gansazRvruli 
saSualebebiT; 2. mtkicebulebebis Segroveba, gamokvl-
eva da Sefaseba. am proceduraSi, germaneli mosamarTle 
uflebamosilia Tavisi iniciativiT dakiTxos mxareebi, 
daniSnos eqspertiza, daavalos mxareebs warmoadginon 
maT xelT arsebuli dokumentebi. sasamarTlos ufleba 
aqvs mxareTa Suamdgomlobis gareSe da mxareTa Soris mt-
kicebis tvirTis ganawilebis gareSe konkretuli faqtis 
irgvliv dakiTxos procesis monawile erT-erTi an orive 
mxare152. aRniSnuli uflebamosilebiT  sasamarTlo sarge-
blobs im SemTxvevaSi, Tu mtkicebulebis Segroveba, 
gamokvleva da Sefaseba (Tuki aseT saproceso moqmedebas 
hqonda adgili) ar aris sakmarisi imisaTvis, rom samarT-
lis Semfardebeli organo darwmundes dasamtkicebeli 

152 Sead. Lutz Michalski, Bayreuth, “Beweisvereitelung~ durch beweisbelas-
tete Partei und Nachholbarkeit in der Berufungsinstanz, NJW 1991, 2069. 
<http://beckonline.beck.de/?vpath=bibdata%5Czeits%5Cnjw%5C1991%5C
cont%5Cnjw.1991.2069.1.htm&pos=5&hlwords=beweislastumkehr#xhlhit> 
(17.10.2010). 

faqtis sisworeSi153. 
qarTuli da germanuli saproceso samarTlisagan 

gansxvavebuli Tavisebureba axasiaTebs frangul sapro-
ceso samarTals, sadac mxareTa Soris mtkicebis tvirTis 
gadanawilebis wesi materialur-samarTlebrivi norme-
biTaa gansazRvruli154. safrangeTis samoqalaqo sapro-
ceso kodeqsi mxareebs aRWuravs uflebamosilebiT aqti-
uri monawileoba miiRon saqmis ganxilvaSi. sasamarTlo 
procesi aris sasamarTlos winaSe mimdinare mxareTa Seji-
bri, romlis dasrulebis Semdgom sasamarTlos mxolod 
gadawyvetileba gamoaqvs. Sesabamisad, samoqalaqo samar-
TalwarmoebaSi, gansxvavebiT sisxlisa da administraci-
uli samarTalwarmoebisagan, procesualuri iniciativa 
miniWebuli aqvT mxareebs155. SejibrebiToba safrangeTis 
samoqalaqo saproceso samarTalSi xasiaTdeba mxareTa 
aqtiurobiT da sasamarTlosaTvis damaxasiaTebeli pasi-
uri roliT. mtkicebis tvirTis ganawilebis zogadi wesi 
ganmtkicebulia safrangeTis samoqalaqo saproceso kod-
eqsis me-9 muxlSi, romlis danawesiT yoveli mxare val-
debulia kanoniT gaTvaliswinebuli wesiT daamtkicos 
faqtebi misi moTxovnis dasakmayofileblad. procesSi 
yoveli mxare amtkicebs faqtebs, romelzedac amyarebs 
Tavis moTxovnas mowinaaRmdege mxaris mimarT. wminda Se-
jibrebiTobis procesSi mosamarTle pasiuri figuraa. 
igi ar miiRebs faqtebs, romelzec ar miuTiTeben mxa-
reebi an, romlebic ar warmoudgeniaT mxareebs. msgavsi 
wesi safrangeTisaTvis arasodes ar iyo damaxasiaTebeli. 
mosamarTles samarTalwarmoebaSi yovelTvis uxdeboda 

153 Sead. Гражданское Процессуальное Уложение Германии, первод с 
немецкого, M, 2006, 94.
154 ix., Vincent J, Gulnchard S, Procedure Civile, 27 Ed, Paris, Dalloz, 2003, 57.
155 ix., Phylipe Georges, La Juridiction Administrative, Paris, 1998, 112.
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aqtiuri rolis Sesruleba156. moqmedi kanonmdeblobiT 
mosamarTles ufleba aqvs Tavisi iniciativiT Seagrovos 
mtkicebulebebi. mosamarTle uflebamosilia: 1. daniSnos 
eqspertiza157; 2. gamoiZaxos mxareebi axsna-ganmartebis mi-
sacemad158; 3. faqtebis aRqmis mizniT monawileoba miiRos 
daTvalierebaSi159; 4. gamoiTxovos erT-erT mxaresTan 
an mesame pirTan arsebuli dokumentebi160. yuradsaRebia 
safrangeTis samoqalaqo saproceso kodeqsis me-11 muxli, 
romlis danawesiT, sasamarTlom da procesSi monawile mx-
areebma unda iTanamSromlon mtkicebulebaTa Segrovebi-
sa da mtkicebis procesSi. amasTan erTad, sasamarTlo 
uflebamosilia mxaris Sumdgomlobis safuZvelze mx-
arisagan an mesame pirisagan moiTxovos mtkicebulebebis 
warmodgena. am miTiTebis Sesrulebis dayovnebisaTvis 
sasamarTlo uflebamosilia gamoiyenos yoveldRiurad 
mzardi jarima161. safrangeTis kanonmdebloba iTval-
iswinebs debulebas, romlis Tanaxmad, yoveli mxare val-
debulia warudginos meore mxares mtkicebulebebi gasac-
nobad. am valdebulebis Seusrulebloba iTvaliswinebs 
jarimas162. 

SegviZlia CamovayaliboT erTgvari xedva mosamar-
Tlis aqtiurobis farglebis gafarToebisa da Sinaarsis 
dadgenis kuTxiT: qarTul samoqalaqo saproceso samar-
TalSi dispoziciurobis principis zedmetad xistma dac-

156 ix., Кейлин А. Д, Судоустройство и Гржданский Процесс 
Капиталистических Государств, М, 1950, 248, 249.
157 ix., Code de Procedure Civilie. Centrime Edition. avec le concours de Isa-
belle Despres. Laurent Darget. Redacteur aux Editions Dalloz. 2009, Art. 322. 
158 iqve: Art. 84-198.
159 iqve: Art. 295. 
160 iqve: Art. 138-142. 
161 iqve: Art. 11.
162 iqve: Art. 132-137.

vam yovel konkretul SemTxvevaSi, rom ar gamoiwvios 
mcdari gadawyvetilebebis miReba da ar SeizRudos zoga-
dad samarTlis Semdgomi ganviTreba, amitom sasamarTlo 
ar unda iyos mxolod mxareTa procesualuri orTabrZo-
lis pasiuri zedamxedveli da monawileobis miuReblad 
ar unda elodos maTi Sejibris Sedegs. damoukideblobis, 
obieqturobisa da miukerZoeblobis SenarCunebiT sa-
samarTlom unda Seasrulos procesis xelmZRvaneloba. 
mxareTa SejibirebiTobis marTvis procesSi sasamarTlom 
unda ganumartos saqmeSi monawile pirebs maTi uflebebi 
da movaleobebi, gaafrTxilos isini saproceso moqmede-
bebis Sesrulebisa da Seusruleblobis SesaZlo Sedegebis 
Sesaxeb, TanamSromloba gauwios maT uflebebis real-
izaciaSi, Seqmnas saqmis garemoebebis dasadgenad mtkice-
bulebaTa yovelmxrivi da sruli gamokvlevisa da kanon-
mdeblobis swori gamoyenebis wina pirobebi. mosamarTlis 
aqtiurobis farglebis gansazRvras sakmaod didi mniSvn-
eloba gaaCnia procesis samarTlian dasrulebaSi, Tumca, 
ar unda dagvaviwydes isic, rom am Tu im samoqalaqo dav-
ebis specifikidan gamomdinare, mosamarTlis aqtiuro-
bis farglebis gansazRvra SeuZlebelia saqmeze mniS-
vnelovani faqtobrivi situaciis analizis gareSe. 

zemoT aRniSnuli mosazrebis gamyarebis mizniT, mov-
ixmob evropis sabWos ministrTa komitetis mier 1994 wlis 
13 oqtombris rekomendacias mosamarTleTa efeqtianobi-
sa da rolis gazrdis Sesaxeb, romlis Tanaxmad, `mosamar-
Tlis movaleobaa, marTlmsajulebis interesebis 
gaTvaliswinebiT, misces mxareebs miukerZoebeli axsna-
ganmarteba saproceso sakiTxebis Sesaxeb~.163 miT ufro, 
qonebriv-samarTlebriv davebSi mxareebs, romlebic war-

163 rekomendacia #R (94) 12, mosamarTle da marTlmsajuleba, saqa-
rTvelos uzanaesi sasamarTlo, adamianis uflebaTa centri, 
Tb, 2001, 28.
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modgenili ar arian advokatebis mier, xSirad esaWiroe-
baT proceduruli sakiTxebis ganmarteba164. aseT SemTx-
vevaSi, samoqalaqo davis ganmxilvelma sasamarTlom unda 
uzrunvelyos, rom mxareebi sakmarisad iyvnen informire-
buli procesis jerovnad warmarTvaSi. sasamarTlos es 
uflebamosileba, realizebul unda iqnes ZiriTadad 
pirveli instanciis sasamarTloebis mier, gamomdinare iq-
idan, rom pirveli instanciis sasamarTlo aris faqtebis 
damdgeni da amavdroulad, saqmis momzadebis etapze 
igi procedurulad ar aris SezRuduli mouwodos mx-
ares saqmisaTvis mniSvnelobis mqone romel faqtobriv 
garemoebaze gaamaxvilos yuradReba da warmoadgi-
nos saTanado mtkicebulebebi mis dasadastureblad.

amasTan erTad, gamoyenebul unda iqnes is normati-
uli aqtebi, maT Soris, evropuli konvencia da adamianis 
uflebaTa evropuli sasamarTlos precedentuli samar-
Tali, romlebsac ar iSveliebs procesis monawile mxare, 
Tuki maTi gamoyeneba xels Seuwyobs procesis samarTlian 
dasrulebas165.

am TvalsazrisiT, sainteresoa aSS-is modeli, sadac 
sasamarTlo wyvets sakiTxs imis Sesaxeb, Tu romelma mxa-
rem romeli garemoeba unda daamtkicos166. darwmunebis 
tvirTi, romelsac xSirad eZaxian daurwmuneblobis 
risks, sxvagvarad moqmedebs167. mxare, romelsac ekisreba 
darwmunebis tvirTi, waagebs process, Tuki ver SesZlebs 

164 ix., Gardley J, Foundation of Private Law. Property, Tort, Contract, Unjust 
Enrichment, Oxford, 2006, 116.
165 Sead., konstantine k, rogor vuzrunvelvyoT saqarTveloSi 
adamianis uflebaTa dacva evropuli standartebiT, Tb, 2010, 54.
166 ix., Steven Baicker-Mckee, William M. Janssen, Jon B. Corr, A Student’s 
guide to the Federal Rules of Civil Procedura, St. Paul, Minn, 1997, 148.
167 Sead. Levin L, Shuchman A, Yablon P, Charles M, Cases and Materials in 
Civil Procedura. Westburg, New York, 1997, 83.

mosamarTlisa da msajulebis darwmunebas faqtobriv 
garemoebebSi saTanado mtkicebulebebis wardgeniT168. mt-
kicebulebaTa Sesaxeb federalur wesebSi ver SevxvdebiT 
mtkicebis tvirTis ganawilebis maregulirebel samarT-
lebriv normebs169. dasaxelebuli normebi formulirdeba 
Statebis procesualur kanonmdeblobasa da doqtrinaSi. 
samoqalaqo procesis federaluri wesebis moTxovnaa, rom 
mxarem, sarCelis sasamarTloSi wardgenisas, miuTiTos 
moTxovnis safuZvlebze. sasamarTlo sabolood gansaz-
Rvravs, romel mxares ekisreba mtkicebulebaTa warmod-
genis tvirTi170. 

rogorc vxedavT, kontinentur-evropul samarTalSi 
SeiniSneba saerTo samarTlis qveynebis kanonmdeblobis 
recefcia. miuxedavad saproceso kanonmdeblobiT gaT-
valiswinebuli SejibrebiTobis principebisa, safrange-
Tisa171 da germaniis kanonmdebloba Seicavs, aseve normebs, 
romlebic xazs usvams e.w. inkviziciuri samarTalwar-
moebis niSnebis arsebobasac. es gasakviri ar aris, radgan 
aSkarad saxezea SejibrebiTobisa da inkviziciuri proce-
sebis daaxloebis gzebi.  

168 ix., Federal Rules of Civil Procedura, 1997-98, Educational Edition, St. 
Paul, Minn, 1997, 07. mtkicebulebebis Sesaxeb federaluri wese-
bi SeiZleba ganvixiloT, rogorc mtkicebulebiTi samarTlis 
standarti rogorc federaciaSi, ise StatebSi. federaluri 
wesebis miRebamde mxolod oTx StatSi moqmedebda mtkicebule-
baTa kodeqsi _ kaliforniaSi, niu-jersiSi, kanzasSi, iutaSi. 
ix., Muller C, Kirkpatrick L. C, Evidence, Boston, New York, Toronto, London, 
1995, 4. 
169 ix., Joseph W, Glannon, A Student’s guide to Anderstanding Civil Procedura, 
Boston, Toronto, 1987, 199-205.
170 ix., Mary Kay Kane, Civil Procedure In a Nutshell, Third Adition, St. Paul, 
Minn, 1991, 158-160.
171 ix., Vincent J, Gunichard, S, Procedura Civile, 27 edition, Paris, Dalloz, 
2003, 231-233.
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§3. mxareTa Soris mtkicebis tvirTis 
ganawilebis wesi

mtkicebis tvirTis sworad ganawileba, kerZod, 
gansazRvra imisa Tu romel mxares ra faqtebis damt-
kiceba evaleba da aqedan gamomdinare, ra faqtebis damt-
kicebis movaleobisagan Tavisufldeba esa Tu is mxare, 
udidesi mniSvnelobisaa samoqalaqo samarTalwarmoebaSi. 
Sesabamisad, Tuki mxares daevaleba im faqtebis arsebo-
bis an/da ararsebobis dasabuTeba, romlebic mtkicebis 
tvirTis sxvagvari gadanawilebis SemTxvevaSi mas ar unda 
daedasturebina saqmeze gamotanili iqneba dausabuTebe-
li gadawyvetileba. 

samoqalaqo samarTalwarmoebaSi arsebobs mtkicebis 
tvirTis ganawilebis specialuri da zogadi wesebi. zo-
gierT SemTxvevaSi, mtkicebis tvirTis ganawilebis wesebi 
Camoyalibebulia materialur-samarTlebriv normebSi 
da gamoxatulia imperatiuli formiT. es is SemTxvevaa, 
rodesac zogierTi norma, materialur-samarTlebrivi 
qcevis wesebTan erTad, Seicavs procesualur-samarT-
lebriv komponentebsac. aseT normebs warmoadgens iseTi 
samoqalaqo-samarTlebrivi normebi, romlebic Sinaarso-
brivad mxareTa Soris mtkicebis tvirTis ganawilebaze 
miuTiTebs. TvalsaCinoebisaTvis ganxilulia ori magali-
Ti: 

a) saqarTvelos sk-is 687-e muxlis danawesiT, gad-
amzidvels ekisreba imis mtkicebis valdebuleba, rom 
tvirTis dakargva, dazianeba an mitanis vadis gadacile-
ba uflebamosili piris braliT, anda amave piris iseTi 
miTiTebiT moxda, romelzedac gadamzidveli pasuxs ar 
agebs; agreTve, Tu tvirTis nakli iseTi garemoebebiTaa 
gamowveuli, romelTa Tavidan acilebac gadamzidvels 
ar SeeZlo da arc maTi Sedegebi SeiZleboda aecilebina 

Tavidan. `gamyidvelis kanonismieri garantiis arsi mdgo-
mareobs imaSi, rom gayiduli saqoneli vargisia xelSek-
rulebiT gaTvaliswinebuli sargeblobisaTvis, aseve ar 
gaaCnia is nakli, romelic mniSvnelovnad amcirebs mis 
Rirebulebas, anu myidvels, rom scodnoda amis Sesaxeb, 
an saerTod ar dadebda xelSekrulebas, an moiTxovda ga-
sayidi fasis Semcirebas (safrangeTis samoqalaqo kodeq-
sis 1641-e muxli, germaniis samoqalaqo sjuldebis 434-e 
paragrafi)~.172 

b) saqarTvelos samoqalaqo kodeqsi iTvaliswinebs 
movalis pasuxismgeblobas mis mier xelSekrulebis Ses-
rulebis vadis gadacilebis SemTxvevebSi. saqarTvelos 
sk-is 402-e muxlis meore winadadebis Tanaxmad, movale pa-
suxs agebs SemTxveviTobisTvisac, Tu ar daamtkicebs, rom 
ziani SeiZleboda damdgariyo valdebulebis drouli Ses-
rulebis momentSic. amdenad, valdebulebis darRveviT 
gamowveuli zianis anazRaurebis moTxovniT aRZrul sar-
CelSi mtkicebis tvirTis ganawilebis wesi gaTvaliswine-
bulia Tavad materialuri samarTlis normiT, romlis 
dispozicia adgens movalis pasuxismgeblobas SemTxvevi-
TobisTvisac, Tu movale ar daamtkicebs, rom ziani Sei-
Zleboda damdgariyo valdebulebis drouli Sesrulebis 
SemTxvevaSic. am dros mtkicebis tvirTi materialuri 
samarTlis normas Tavad gadaaqvs erTi mxaridan meoreze 
– mosarCelidan mopasuxeze.

mxareTa Soris mtkicebis tvirTis ganawilebis 
ZiriTadi wesi erTgvarovania saqarTvelosa da germaniis 
samoqalaqo saproceso samarTalSi. orive qveynis samar-
TalwarmoebaSi adgili aqvs dispoziciurobis principi-
dan gadaxvevis kanoniT daSvebul gamonaklisebs. saubaria 
sasamarTlos Carevaze kerZo samarTlebriv urTierTo-

172 ix., ZlieriSvili z, qonebis sakuTrebaSi gadacemis xelSek-
rulebaTa samarTlebrivi buneba, Tb, 2010, 125.
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bebSi. magaliTad, sasamarTlos SeuZlia Tavisi iniciativ-
iT dakiTxos mxareebi, daniSnos eqspertiza, daavalos mxa-
reebs warmoadginon maT xelT arsebuli dokumentebi173,174. 
sasamarTlos ufleba aqvs mxareTa Suamdgomlobis gar-
eSe da mxareTa Soris mtkicebis tvirTis ganawilebis ga-
reSe konkretuli faqtis irgvliv dakiTxos procesis 
monawile erT-erTi an orive mxare. Tumca, unda iTqvas, 
rom sasamarTlos am uflebamosilebas gaaCnia saproce-
so kanonmdeblobiT mkacrad reglamentirebuli xasiaTi. 
uflebamosilebis reglamentacia gamoixateba imaSi, rom 
sasamarTlos am iniciativas esaWiroeba saproceso kode-
qsiT dadgenili wina pirobebis daculoba. kerZod, aRniS-
nuli uflebamosilebiT sasamarTlo sargeblobs im Sem-
TxvevaSi, Tu: a) mtkicebulebis Segroveba, gamokvleva da 
Sefaseba (Tuki aseT saproceso moqmedebas hqonda adgili) 
ar aris sakmarisi imisaTvis, rom samarTlis Semfardebeli 
organo darwmundes dasamtkicebeli faqtis sisworeSi. b) 
mosamarTles ufleba aqvs SekiTxvebi misces mxareebs, rom-
lebic xels Seuwyobs saqmis gadawyvetisaTvis mniSvnelo-
bis mqone garemoebebis srulad da zustad gansazRvras, 
maT dasadastureblad mtkicebulebaTa gamovlenas da 
sasamarTloSi wardgenasa da utyuarobis gamorkvevas. g) 
Tu saqmis ganxilvasTan dakavSirebul sakiTxze mosamar-
Tles specialuri codna ar gaaCnia, sasamarTlos SeuZlia 
Tavisi iniciativiT daniSnos eqspertiza saqmis ganxilvis 
nebismier stadiaze mxolod im SemTxvevaSi, Tu aRniSnuli 
sakiTxis ganmartebas arsebiTi mniSvneloba aqvs saqmis 
gadawyvetisaTvis. 

miuxedavad imisa, rom saqarTvelosa da germaniis 

173 ix., liluaSvili T, xrustali v, samoqalaqo saproceso kodeq-
sis komentari, Tb, 2007, 198, 199, 232, 234, 280. 
174 ZPO, §142, §144, §448, Гражданское Процессуальное Уложение 
Германии, первод с немецкого, M, 2006, 55-57.

samoqalaqo saproceso samarTals aqvs saerTo principebi 
da Seicavs erTgvarovan debulebebs, Teoriuli saxis gan-
sxvavebebi mainc arsebobs mtkicebis tvirTis ganawilebis 
qarTulsa da germanul modelebs Soris, saxeldobr, ger-
manul samarTalwarmoebaSi erTmaneTisagan ganasxvaveben 
mtkicebis obieqtur da subieqtur tvirTebs. 

obieqturi mtkicebis tvirTi gulisxmobs informa-
cias imis Sesaxeb, Tu procesis monawile romel mxares 
ekisreba mtkicebis tvirTi, anu romeli mxare atarebs 
risks, iseTi SemTxvevisaTvis rodesac saqmisaTvis mniSvn-
elobis mqone garemoeba darCeba daumtkicebeli. 

subieqturi mtkicebis tvirTi gansazRvravs imas, Tu 
romeli mxarea valdebuli warmoadginos mtkicebuleba 
sasamarTloSi. cxadia subieqturi mtkicebis tvirTi ara-
viTar rols ar TamaSobs mtkicebulebaTa SegrovebaSi, 
radgan mtkicebulebebs warmoadgenen procesis monawile 
mxareebi, xolo sasamarTlo maTi mniSvnelobis gaTval-
iswinebiT warmodgenil mtkicebulebebs safuZvlad 
daudebs gadawyvetilebas175. 

_ germaniis samoqalaqo saproceso samarTlis Teo-
ria mtkicebis process yofs or etapad, kerZod: 1. mt-
kicebulebebis warmodgena mtkicebis gansazRvruli sa-
SualebebiT; 2. mtkicebulebebis Segroveba, gamokvleva da 
bolos, maTi Sefaseba.

germanuli modelis msgavsad, saqarTvelos moqmed 
samoqalaqo saproceso kodeqsSic176 gamoikveTa mtkicebis 
stadiebi, kerZod, kodeqsis amJamindeli redaqciiT 
mosamarTle ar miiRebs sarCels warmoebaSi, Tuki masSi ar 
175 Sead. xoferia n, mtkicebulebaTa Teoria germaniis samoqa-
laqo saproceso samarTalSi, liluaSvili T, saiubileo kre-
buli `75~, Tb, 346.
176 saqarTvelos kanoni saqarTvelos zogierT sakanonmdeblo 
aqtSi cvlilebebis Setanis Sesaxeb. amoqmedda 01.01.2012w.-dan 
#5667-rs.
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aris aRniSnuli mtkicebulebebi, romlebic adasturebs 
mosarCelis mier miTiTebul garemoebebs; rac Seexeba uSu-
alod am mtkicebulebebis sasamarTloSi warudgenlobas 
sarCelis warmoebaSi miRebis sawyis etapze, aRniSnuli ar 
warmoadgens sarCelis warmoebaSi miRebaze uaris Tqmis 
safuZvels, Tuki mosarCele miuTiTebs maTi warudgen-
lobis sapatioobaze. gamomdinare iqidan, rom mosarCele 
sarCelis dasaSvebobis etapzeve awydeba moTxovnis faq-
tobriv garemoebebze miTiTebisa da Sesabamisi mtkice-
bulebebis wardgenis tvirTs, xolo uSualod sarCelis 
warmoebaSi miRebis Semdgom adgili aqvs mtkicebulebebis 
Segrovebas, gamokvlevasa da maT Sefasebas, amitom, Sei-
Zleba iTqvas, rom Teoriuli TvalsazrisiT, sasarCelo 
warmoebaSi arsebobs mtkicebis ori etapi: 1. mtkicebule-
bebis warmodgena sarCelis warmoebaSi miRebamde; 2. mt-
kicebulebebis Segroveba, gamokvleva da bolos, maTi Se-
faseba sarCelis warmoebaSi miRebis Semdgom.

qarTuli da germanuli saproceso samarTlisagan 
gansxvavebiT, mtkicebis wesebze detaluri miTiTebebiT 
gamoirCeva saerTo samarTlis sistemis qveynebSi moqme-
di mtkicebiTi samarTali. es gasakviri ar unda iyos, Tu 
gaviTvaliswinebT im garemoebas, rom saerTo samarTlis 
sistemis qveynebSi (inglisi, aSS-Si) mtkicebis procedur-
as da zogadad mtkicebulebebs gansakuTrebuli yuradRe-
ba eTmoba kontinenturi evropis sistemis qveynebisagan 
(saqarTvelo, germania, safrangeTi) gansxvavebiT. aRniS-
nuli sakiTxebi regulirdeba calke samarTlis dargiT – 
`mtkicebiTi samarTliT~.

inglisis mtkicebiTi samarTalSi erTmaneTisagan ga-
nasxvaveben mtkicebis tvirTs da mtkicebulebaTa war-
modgenis tvirTs. pirveli dakavSirebulia materialuri 
samarTlis normebTan, xolo meore ZiriTadad – am sapro-
ceso valdebulebis mqone subieqtebTan. mtkicebulebaTa 

warmodgenis tvirTi moqmedebas iwyebs samarTalwarmoe-
bis sawyis etapze da miznad isaxavs procesis dasawyebad 
sakmarisi mtkicebulebis warmodgenas. mosarCele am 
etapze awydeba ori saxis bariers. dasawyisSi man unda war-
moadginos sakmarisi mtkicebulebebi. winaaRmdeg SemTx-
vevaSi, mosamarTle Sewyvets saqmeze samarTalwarmoebas. 
Tuki mosarCele gadalaxavs am bariers, mas elodeba Semd-
gomi barieri. kerZod, damtkicebis tvirTi, romelic md-
gomareobs sarCelSi miTiTebul faqtobriv garemoebebSi 
mosamarTlis darwmunebaSi177. 

amdenad, inglisuri kanonmdebloba dasaSvebad miiC-
nevs mtkicebulebaTa Segrovebasa da gamoqveynebas sa-
samarTloSi saqmis warmoebis dawyebamde. mtkicebule-
baTa warmodgenis tvirTis amocana davis arsis dadgenaSi, 
davis Semadgeneli ZiriTadi sakiTxebis gamovlenaSi md-
gomareobs. mosamzadebel stadiaze xdeba davis sagnis 
dadgena da SejibrebiTi qaRaldebis gacvla, rac xels 
uwyobs mxareTa informirebulobas da sasamarTlo sxdo-
maze moulodnelobis efeqtis Tavidan acilebas178. ro-
gorc vxedavT inglisur samarTalwarmoebaSi mtkicebis 
tvirTs emijneba mtkicebulebebis warmodgenis valdeb-
uleba, ramdenadac misi Sesruleba ar gulisxmobs raime 
faqtis damtkicebas, aucilebelia mxolod mtkicebule-
baTa `moxmoba~. 1995 wlis samoqalaqo samarTalwarmoe-
bis Sesaxeb wesebi sasamarTlo xelmZRvanelobas yofs or 
jgufad. pirvel jgufs miekuTvneba sasamarTlos valde-
buleba mouwodos mxareebs erTmaneTTan TanamSromlobi-

177 ix., Cross R, Wilkins N, Outline of the Law of Evidence, London, 1987, 27, 28. 
178 saqmis winaswari momzadebis stadia miznad isaxavs mtkiceb-
ulebaTa winaswar gamovlenas da gacnobas. am stadiis meSveo-
biT advokati qmnis muSobis strategias da taqtikas, Seicnobs 
sakuTari an/da mopasuxe mxaris Zlier da sust mxareebs, muS-
aobs poziciis gasamyareblad. ix., Кейлин А. Д, Судоустройство и 
Гражанский Процесс Капиталистических Государств, М, 1950, 160.
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saken da meore jgufs miekuTvneba inglisis sasamarTloe-
bis valdebuleba procesis warmarTvis Sesaxeb. am mizniT, 
sasamarTlom sarCelis wardgenidan maqsimlurad swrafad 
unda moaxdinos: sadavo aspeqtebis identificireba; 
monawileoba miiRos mtkicebulebaTa SevsebaSi, kerZod, 
Caataros mosmena da Seagrovos mtkicebulebebi satele-
fono Tu sxva komunikaciis saSualebiT; gaagrZelos an 
Seamoklos saproceso moqmedebis Sesrulebis vada; Sea-
Ceros saqmis ganxilva ama Tu im movlenamde an vadamde; 
mouwodos mxares an mis warmomadgenels gamocxaddes sa-
samarTloSi da a.S. ufro metic, britaneTis samoqalaqo 
sasamarTlo uflebamosilia gaakontrolos mtkiceb-
ulebaTa Segrovebis procesi sadavo sakiTxsa da maTi sa-
samarTloSi warmodgenis xerxebze miTiTebiT. procesis 
sasamarTlo xelmZRvnelobis valdebuleba emsaxureba 
saqmis samarTlian dasrulebas. am kuTxiT Seicvala in-
glisSi dominirebuli dispoziciurobis principis Si-
naarsi da saqmis ganxilva ukve ar aris damokidebuli mx-
olod daintersebul pirTa nebis gamovlenaze da mxareTa 
dapirispirebisas, sadac mosamarTle mxolod arbitris 
rols asrulebs dgindeba ara obieqturi WeSmariteba, 
aramed dgeba Sedegi, romelic procesis samarTlian das-
rulebas emaxureba. 

saqarTveloSi SejibrebiTobis principis moqmedebis 
farglebSi sasamarTlos roli mtkicebulebaTa Segrove-
baSi sakmaod SezRudulia da igi Semoifargleba mxolod, 
mxaris dasabuTebuli gancxadebis SemTxvevaSi, mtkice-
bulebaTa gamoTxoviT. aRniSnuli imaze miuTiTebs, rom 
mxolod mxareebi (mosarCele, mopasuxe, mesame pirebi 
damoukidebeli sasarCelo moTxovniT da mesame pirebi 
damoukidebeli sasarCelo moTxovnis gareSe) arian val-
debulni sasamarTloSi warmoadginon mtkicebulebebi. 
Tumca, kanoniT pirdapir gansazRvrul SemTxvevebSi, sa-

samarTlos SeuZlia gamoiTxovos mtkicebuleba iseTi mx-
arisagan, romelic araa valdebuli es faqti daamtkicos. 

daismis kiTxva: ra berketebiT aRWurva sasamarTlo 
kanonmdebelma iseTi SemTxvevis Tavidan asacileblad, 
rodesac ar sruldeba sasamarTlos moTxovna gamoTxo-
vili mtkicebulebis warmodgenis Sesaxeb? 

pasuxi kiTxvaze unda veZeboT saqarTvelos ssk-is 
136-e muxlis dispoziciaSi, romlis samarTlebrivi ana-
lizi cxadyofs, rom Tu gamoTxovil werilobiT mtkice-
bulebebs fizikuri da iuridiuli pirebi ar gadaug-
zavnian sasamarTlos, an ar Seatyobineben im sapatio 
mizezebis Sesaxeb, romlis gamoc Seferxebulia mtkice-
bulebaTa wardgena, sasamarTlo, moqalaqes an sawarmos, 
dawesebulebis, organizaciis xelmZRvanels, anda Sesa-
bamis, Tanamdebobis pirs ajarimebs 150 lariT, xolo weri-
lobiTi mtkicebulebis ganmeorebiT warudgenlobis Sem-
TxvevaSi, sasamarTlo ajarimebs Sesabamis pirs pirveli 
jarimis sammagi odenobiT. amasTan, dajarimeba ar aTavi-
suflebs Sesabamis pirs sasamarTlos mier gamoTxovili 
werilobiTi mtkicebulebebis wardgenis movaleobisagan. 

ufro metic, winamdebare muxliT mosamarTle ufle-
bamosili xdeba im SemTxvevaSi, Tu werilobTi mtkiceb-
ulebis wardgenaze arasapatio mizeziT uars ambobs erT-
erTi mxare, romelic ar uaryofs, rom mtkicebuleba mis 
xelTaa, mtkicebulebis gamoTxovis Sesaxeb Suamdgomlo-
bis aRmZvreli piri gaaTavisuflos im faqtis mtkicebis 
tvirTisagan, romelic am mtkicebulebiT unda daedas-
turebina da aseTi tvirTi gadaakisros mxares, romelic 
uars ambobs werilobiTi mtkicebulebis wardgenaze. 

rogorc vxedavT, sanqcia swored mtkicebis tvirTis 
gadanawilebaSi mdgomareobs. Sesabamisad, sadavo faqtis 
daumtkiceblobiT gamowveuli araxelsayreli materi-
alur-samarTlebrivi Sedegebi ar daekisreba im mxares, 
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visac kanonis Tanaxmad am faqtis damtkicebis movaleoba 
ekisreboda, aramed im mxares, romelmac ar warmoadgina 
sasamarTlos mier gamoTxovili mtkicebuleba. 

saqarTvelos samoqalaqo saproceso kodeqsi iT-
valiswinebs mtkicebis tvirTis inovaciuri ganawilebis 
wess, warmoebis iseTi saxeebis dros, romelic Seexeba 
reketuli qonebis, Tanamdebobis piris, qurduli sa-
myaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevasa da 
saxelmwifosaTvis gadacemasTan dakavSirebuli saqmeebis 
ganxilvas. aseve, piris okupirebul teritoriebze akrZa-
luli ekonomikuri saqmianobis ganxorcielebisaTvis, ms-
javrdebul pirTan dakavSirebul pirad cnobis Taobaze 
saqmis ganxilvis wesebs.

warmoebis dasaxelebul kategoriaSi mtkicebuleba 
garkveuli faqtis dasadastureblad moeTxoveba im mxare-
sac, romelsac am faqtis damtkicebis tvirTi ar ekisreba, 
rac cvlis mxareTa Soris mtkicebis tvirTis ganawilebis 
manamde dadgenil wess. aRniSnuli mdgomareobs imaSi, rom 
im faqtis damtkicebis movaleoba, romelic evaleboda 
erT mxares, saboloo jamSi gadaekisreba meore mxares. 
sxvagvarad, sadavo faqtis damtkicebis movaleobis mqone 
gaxdeba meore mxare, Tu igi ar Seasrulebs sasamarTlos 
miTiTebas, mtkicebulebaTa warmodgenis Sesaxeb. rogorc 
vxedavT, damtkicebis tvirTi saqarTvelos samoqalaqo 
saproceso samarTalSi aris moZravi, igi araa mudmivad 
mijaWvuli prezumfciaze. mtkicebis tvirTi ekisreba 
swored procesis im monawile mxares, romlisTvisac ufro 
advilia mtkicebulebaTa warmodgena.

materialuri samarTlis im normebis analizi, romle-
bic Seicavs miTiTebas Tu romelma mxarem ra faqtebi unda 

daamtkicos, safuZvels gvaZlevs davaskvnaT, rom kanon-
mdebeli mtkicebis tvirTis mxareTa Soris ganawilebis 
dros sxvadasxva mosazrebas emyareba. magaliTad, saqa-
rTvelos sk-is 651-e muxlis meore nawili Seicavs spe-
cialur normas, romlis Tanaxmad, masalis SemTxveviTi 
daRupvis an dazianebis riski ekisreba masalis mimcem mx-
ares. sakiTxis aseTi gadawyveta dafuZnebulia cnobil 
principze, romlis Tanaxmad, nivTis SemTxveviTi daRup-
vis an dazianebis riski ekisreba mis mesakuTres. norma iT-
valiswinebs masalis mimcemi mxaris uflebas daamtkicos, 
rom masalis daRupva an dazianeba gamowveulia xelSek-
rulebis meore mxaris braliT. sainteresoa ra mosaz-
rebiT xelmZRvanelobda kanonmdebeli im SemTxvevebSi, 
roca miuTiTebda, Tu romelma mxarem ra faqtebi unda 
daadginos. kanonmdeblis mosazrebis garkveva saSualebas 
mogvcems Seucdomlad gavanawiloT mtkicebis tvirTi im 
SemTxvevaSiac, roca kanoni aseT miTiTebas ar Seicavs. sap-
roceso samarTalSi arsebuli mosazrebis Tanaxmad, `mt-
kicebulebaTa warmodgenis movaleobas saZiebeli faqtis 
dasadgenad kanonmdebeli akisrebs im mxares, romlisaT-
visac es ufro advili da mosaxerxebelia. ase magaliTad, 
daamtkicos xelSekrulebiT raime urTierTobis warmo-
Sobis faqti (vTqvaT, sesxis micemis faqti) gacilebiT 
ufro advilia mosarCelisaTvis (gamsesxeblisaTvis), vi-
dre mopasuxisaTvis. magram, imis damtkiceba, rom xelSek-
rulebiT nakisri valdebuleba mopasuxem Seasrula (vTq-
vaT, daubruna sesxi) ufro advilia TviT mopasuxisaTvis, 
vidre mosarCelisaTvis~179. magaliTad, erT-erT saqmeSi 
saqmis ganmxilvelma sasamarTlom nardobis xelSekrule-
biT gaTvaliswinebuli Tanxis gadaxdis dokumentis ward-
genis valdebuleba mosarCelis mtkicebis tvirTad miiC-

179 liluaSvili T, saqarTvelos samoqalaqo saproceso samar-
Tali, Tb, 2005, 231.
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nia da miuTiTa, rom gadaxdis damadasturebeli qviTrebi, 
bunebrivia, unda gaaCndes im mxares, romelmac gadaixada 
da ara mowinaaRmdege mxares180. sxva SemTxvevaSi, kanon-
mdebeli xelmZRvanelobs Cveni sazogadoebis realuri 
sinamdvilisa da realuri urTierTobebis ganmazogade-
beli daskvnebiT, Cveni sinamdvilis mudmivad ganmeoreba-
di faqtebiT. kanonmdebeli TviTon gansazRvravs romeli 
faqtebis arsebobisas SeiZleba gavakeToT daskvna sxva 
faqtebis arseboba - ararsebobis Sesaxeb. magaliTad, Tu, 
dazaralebuli daamtkicebs, rom misi qoneba dazianda, 
rom es qoneba daaziana garkveulma pirma da gansazRvravs 
mis odenobas, kanonmdebeli akeTebs daskvnas, rom zianis 
mimyenebeli moqmedebda braleulad. aqedan gamomdinare, 
dazaralebuli ar aris valdebuli daamtkicos zianis 
mimyeneblis brali. bralis ararsebobas amtkicebs TviT 
zianis mimyenebeli. erT-erT saqmeSi, saqmis ganmxilvelma 
sasamarTlom miuTiTa, rom anazRaurebas eqvemdebarebo-
da nebismieri ziani, miyenebuli moqalaqis qonebisaTvis, 
romelic SeiZleba gamoixatos dazaralebulis qonebis 
ganadgurebiT an gaSvebuli mogebis SemcirebiT. amasTan, 
deliqturi pasuxismgeblobis erT-erTi principi, ro-
melic zianis srulad anazRaurebaSi mdgomareobs niSnavs, 
rom dazaralebuls unda aunazRaurdes yvela qonebrivi 
danakargi rogorc realuri, aseve gaSvebuli mogeba181. 

amdenad, erTi jgufi faqtebisa ivaraudeba mopa-
suxis sasargeblod da amitom, isini unda daamtkicos mo-
sarCelem, xolo meore jgufi faqtebisa ivaraudeba mosar-
Celis sasargeblod da isini unda daamtkicos mopasuxem. 
180 Tbilisis saapelacio sasamarTlos 2011 wlis 05 ivlisis gan-
Cineba, samoqalaqo saqme #2b/874-11. xelmisawvdomia mxolod sa-
samarTlos arqivSi.
181 Tbilisis saapelacio sasamarTlos 2012 wlis 07 Tebervlis 
ganCineba, samoqalaqo saqme #2b/55-12. xelmisawvdomia mxolod 
sasamarTlos arqivSi.

 debuleba imis Sesaxeb, Tu romeli mxarisaTvis ufro 
advili da mosaxerxebelia daamtkicos esa Tu is faqti, 
agreTve romeli faqtebis damtkicebis safuZvelze war-
moiSoba varaudi ama Tu im mxaris sasargeblod, ar aris 
zustad gansazRvruli materaluri samarTlis normebSi 
da es bunebrivicaa, radgan `samarTals ar SeuZlia da arc 
unda daafiqsiros uflebebisa da movaleobebis Tanafar-
dobis yvela SesaZlo varianti da kombinacia. ar SeiZleba 
imis daviwyeba, rom samarTlis normas, qmnis ra marTlurT-
ierTobis models, SeuZlia ganasaxieros mxolod ZiriTa-
di tipuri niSnebi. amitom aris, rom samarTlis norma urT-
ierTobis monawileebs, maT savaldebulo da SesaZlebel 
qcevas, maTi moqmedebebis Sedegebs gansazRvravs mxolod 
abstraqtuli formiT. garda amisa, samarTali Tavisi 
ganviTarebis procesSi CamorCeba sazogadoebrivi urT-
ierTobebis ganviTarebas. samarTlis es konservatizmi 
obieqturad saWiroebs kompensacias sazogadoebriv urT-
ierTobebTan misi kontaqtis procesSi, maTi ganviTarebisa 
da uTierTqmedebis garkveul etapze. aseT kompensaciur 
funqcias asrulebs sasamarTlo samarTlis Sefardebis 
procesSi. samarTlis Semfardebeli gansazRvrul situa-
ciebSi adgens Tu ra uflebebiT SeiZleba sargeblobdes 
saproceso samarTalurTierTobis TiToeuli monawile 
da ra movaleoba unda Seasrulos TiToeulma maTganma~182. 
am sakiTxis mowesrigeba mTlianad mindobili aqvT sa-
samarTloebs da aseT SemTxvevaSi, mtkicebis tvirTis ga-
nawileba warmoebs saqarTvelos ssk-is 102-e muxliT dad-
genili zogadi regulaciiT. erT-erT saqmeze, romelic 
warmoebda d.S....-sa da ind. menaSeneTa amxanagoba `i...~-s 
Soris, davis saganze sacxovrebeli farTisa da avtofar-
exis gadacema, sasamarTlom miiCnia, rom pirveli instan-
ciis sasamarTlom arasworad gaanawila mxareTa Soris 

182 ix., g. xubua, samarTlis Teoria, Tb, 2004, 132.
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mtkicebis tvirTi. aRniSnulis gaTvaliswinebiT saqmis 
ganmxilvelma sasamarTlom aRniSna, rom mopasuxes unda 
emtkicebina mosarCeleebis mier gadaxdili Tanxebis ara-
sakmarisoba imisaTvis, rom es ukanasknelebi aRiarebuli 
yofiliyvnen pirveli kategoriis menaSeneebad, xolo 
Tanxebis srulad gadaxdis mtkicebis tvirTi daakisra mo-
sarCeleebs183. 

amasTan, sakiTxi rTuldeba imiTac, rom samoqalaqo 
samarTalSi ar aris prezumfciebis, anu mxareTa Soris mt-
kicebis tvirTis ganawilebis dasrulebuli sistema. rig 
SemTxvevaSi, kanoni ar Seicavs pirdapir miTiTebas imaze, 
Tu, romelma mxarem konkretulad ra faqti unda daamt-
kicos an, romeli faqtebis damtkicebis safuZvelze war-
moiSoba varaudi sxva faqtebis arseboba - ararasebobis 
Sesaxeb. mxareTa Soris mtkicebis tvirTis ganawilebis 
zogierT wess adgens sasamarTlo praqtika, rac avsebs 
kanonmdeblobaSi arsebul xarvezebs. am TvalsazrisiT, 
swored sasamarTloa is uflebamosili organo, romelsac 
ufleba eZleva dawerili kanoni Semdgom ganaviTaros. 
aRniSnuli SeiZleba ganxorcieldes ara marto kanonis 
interpretaciis gziT, aramed, aseve kanonis xarvezis 
Sevsebis gziT. magaliTad, erT-erT saqmeze Tbilisis saqa-
laqo sasamarTlom mosarCele b.a-sa da mopasuxe, ss `s.b-s~ 
Soris usafuZvlod gadaxdili Tanxis dabrunebis Sesaxeb 
davaze ZiriTadi movalis mier valdebulebis darRvevis 
ararsebobis mtkicebis tvirTi da movalis gadaxdisuun-
arobis dadasturebis mtkicebis tvirTi, rac sarCelis 
dakmayofilebis safuZveli iqneboda mopasuxe mxares 
gadaakisra. sarCelis faqtobriv garemoebad miTiTebuli 
iyo, rom bankma mosarCels, rogorc solidarul movales, 
183 susg. 2009 wlis 23 aprili, saqme #as-861-1075-08. gadawyvetile-
ba gamoqveynebulia saqarTvelos uzenaesi sasamarTlos ofi-
cialur veb-gverdze <http://www.supremecourt.ge/files/upload-file/
pdf/2009aprili.pdf> (11.02.2012).

saxelfaso anagariSidan CamoeWra 6523.92 lari rogorc 
ZiriTadi movalis, ise solidarulad pasuxismgebeli mov-
alis gafrTxilebis gareSe184. 

rac Seexeba sakiTxs imis Sesaxeb, gadadis Tu ara mt-
kicebis tvirTi erTi mxaridan meoreze da rodis, uWve-
lad wamoiWreba samoqalaqo procesSi da mas didi praq-
tikuli mniSvneloba aqvs. ase magaliTad, nasyidobis 
xelSekrulebis safuZvelze `a~ iTxovs 500 laris gadax-
das `b~-sgan. es ukanaskneli acxadebs, rom surs aRniSnu-
li valdebulebisa da mis sasargeblod `a~-s mimarT ar-
sebuli valis dabrunebis moTxovnis gaqviTva, romelic 
aseve Seadgens 500 lars da Sesrulebis vada damdgaria. 
`a~ acxadebs rom man srulad daubruna `b~-s vali. `b~ sa-
Tanado formiT sadavod xdis `a~-s gancxadebas. `a~-s sa-
samarTlosaTvis mxolod imis damtkiceba SeeZlo, rom man 
`b~-s valis saxiT 200 lari gadauxada. am SemTxvevaSi mt-
kicebis tvirTi `a~-s ekisreba, vinaidan valis dabrunebis 
valdebulebis Sesruleba misTvis xelsayreli faqtia. ma-
Sasadame, `a~-s ekisreba imis riski, rom igi ver amtkicebs 
danarCeni 300 laris gadaxdis faqts, ris Sedegadac valis 
dabrunebis moTxovna gaqarwylebulia mxolod 200 laris 
nawilSi185. 

daskvnis saxiT unda iTqvas, rom mtkicebis tvirTis 
modave mxareebze ganawileba warmogvidgeba, rogorc sa-
samarTlos pasiuri rolis gafarToebis wina piroba, vgu-
lisxmobT  `formaluri WeSmaritebis princips~, romlis 
danawesiT sasamarTlo mxolod xelmZRvanelobs samoqa-
laqo saqmis moZraobas. 

184 Tbilisis saqalaqo sasamarTlos samoqalaqo saqmeTa kole-
giis 2011 wlis 13 ianvris gadawyvetileba, samoqalaqo saqme 
#2b/12789-10. xelmisawvdomia mxolod sasamarTlos arqivSi.
185 ix., henSeli s, samoqalaqo kazusebis damuSavebis meTodika, 
Tb, 2009, 26, 29.
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§4. prezumfciebi, rogorc mtkicebis tvirTis 
ganawilebis safuZveli

mtkicebis tvirTis ganawilebis safuZvlebs warmoad-
gensagreTve samoqalaqo samarTalSi gaTvaliswinebuli 
varaudebi (e.w. prezumfciebi). magaliTad, saqarTvelos 
sk-is 506-e muxliT gansazRvrulia ganvadebiT nasyido-
bis xelSekrulebis forma, kerZod, igi unda daidos 
werilobiT. magram 507-e muxlis Tanaxmad, Tu garigebis 
forma darRveulia, maSin xelSekruleba dadebulad mi-
iCneva nivTis gadacemis momentidan. am SemTxvevaSi, my-
idveli valdebulia gadaixados mxolod nivTis fasi pro-
centebis gareSe. 677-e muxlidan gamomdinare, sanam ar 
damtkicdeba sapirispiro, ivaraudeba, rom zednadebi (ko-
nosamenti) aris imis mtkicebuleba, rom dadebulia gada-
zidvis xelSekruleba, gansazRvrulia misi Sinaarsi da 
tvirTi gadamzidvels miRebuli aqvs. aseve, sapirispiros 
dadasturebamde, arsebobs imis prezumfcia, rom Tu zed-
nadebSi ar aris aRniSnuli gadazidvis pirobebi, gadam-
zidvelis mier tvirTis miRebisas, tvirTi da misi SefuT-
va garegnulad karg mdgomareobaSi iyo da rom tvirTis 
calobrivi raodenoba, misi aRniSvnebi da nomrebi emTx-
veva zednadebSi Caweril monacemebs. moyvanili normebis 
Sinaarsidan, SeiZleba gamoviyvanoT prezumfciis daniS-
nuleba, kerZod, ivaraudeba faqti X (gadazidvis xelSek-
rulebis arseboba) iwvevs garkveul iuridiul Sedegs, anu 
meore mxaris pasuxismgeblobas, Tu damtkicdeba faqti - 
zednadebi, konosamenti. 

samarTalwarmoebaSi prezumfciebis moqmedebis gziT 
xdeba erTi saxis mtkicebis sagnis Secvla sxva saxis mt-
kicebulebiT. amasTan, Tu mxare SesZlebs waradginos 
faqtebi, romelTa safuZvelze sasamarTlo midis daskv-

namde, rom arsebobs gadawyvetilebisaTvis mniSvnelovani 
sxva faqtebi, maSin meore mxareze gadadis mtkicebis 
tvirTi _ gaaqarwylos mosamarTlis varaudi. es ki sxva 
araferia, Tu ara mxareTa Soris mtkicebis tvirTis ga-
nawileba. gamomdinare iqidan, rom varaudebi (e.w. prezum-
fciebi) gamomdinareobs materialuri samarTlis norme-
bidan da amasTan erTad, warmoadgens mtkicebis tvirTis 
ganawilebis safuZvlebs. 

rogorc zemoT aRvniSneT, samoqalaqo samarTlis pro-
cesSi, `erTi jgufi faqtebisa ivaraudeba mopasuxis sa-
sargeblod da amitom, isini unda daamtkicos mosarCelem, 
xolo meore jgufi faqtebisa ivaraudeba mosarCelis sa-
sargeblod da isini unda daamtkicos mopasuxem. faqtebi, 
romelTa arseboba (ararseboba) ivaraudeba mopasuxis sa-
sargeblod, ivaraudeba aseTnairad yovelgvari winaswari 
damtkicebis gareSe~186. magaliTad, mosarCelem aRZra sar-
Celi nivTis sxvisi ukanono mflobelobidan gamoTxovis 
Sesaxeb (vindikaciuri sarCeli). aseT SemTxvevaSi, mopa-
suxe (nivTis faqtobrivi mflobeli) igulisxmeba sadavo 
nivTis mesakuTred. amitom mas jer-jerobiT arafris 
mtkiceba ar sWirdeba. igi nivTs faqtobrivad flobs da 
igulisxmeba kidec am nivTis mesakuTred, anu mopasuxis 
sasargeblod ivaraudeba faqtebis arseboba raime winas-
wari mtkicebulebebis warmodgenis gareSec. rac Seexeba 
mosarCeles e.i vindikaciuri sarCelis aRmZvrel pirs, 
mis sasargeblod amjerad araferi ar ivaraudeba. amitom, 
man winaswar unda daamtkicos, rom igi aris mesakuTre im 
nivTisa, romelsac mopasuxe faqtobrivad flobs da, rom-
lis ukanono mflobelobidan nivTis gamoTxovis Sesaxeb 
man daayena sarCeli. 

mxolod im SemTxvevaSi, roca mosarCele daamtkicebs, 

186 liluaSvili T, saqarTvelos samoqalaqo saproceso samar-
Tali, Tb, 2005, 229.



150 151

rom nivTis mesakuTrea, warmoiSoba prezumfcia (varaudi) 
imis Taobaze, rom mopasuxe am nivTs ukanonod flobs. ase-
Ti varaudis warmoSobiT ki mopasuxeze gadadis im faqtis 
damtkicebis movaleoba, rom igi am sadavo nivTs flobs 
kanonieri safuZvliT, anu warmoadgens sadavo nivTis 
marTlzomier mflobels. magaliTad, erT-erT saqmeze 
saqarTvelos uzenaesma sasamarTlom miuTiTa, saqarT-
velos samoqalaqo kodeqsis 429-e muxlis pirvel nawil-
ze, romlis Tanaxmad, kreditori valdebulia movalis 
moTxovniT Sesrulebis mTlianad an nawilobriv miRebis 
Sesaxeb gasces amis damadasturebeli dokumenti. valdeb-
ulebis Sesrulebis Taobaze davis SemTxvevaSi, mtkicebis 
tvirTi ekisreba movales. swored movalem unda daamtki-
cos, rom vali gadaixada da amiT valdebuleba Sewyda187. 
rogorc vxedavT, imis zustad gansazRvra, Tu rodis da 
ra momentidan gadadis mtkicebis tvirTi erTi mxari-
dan meoreze, aris uaRresad mniSvnelovani sakiTxi, rom-
lis arasworad gadawyvetas SeiZleba mohyves usamarTlo 
gadawyvetilebis gamotana. 

kanonebi, xSir SemTxvevaSi, Seicavs varaudebs (e.w. pr-
ezumfciebs) faqtebis arsebobis Taobaze. Tu arsebobs 
kanoniT gaTvaliswinebuli saqmis garemoebebisaTvis 
damaxasiaTebeli niSnebi faqtis prezumfciisaTvis, maSin 
navaraudevi faqti mtkicebas ar saWiroebs. magaliTad, 
procentebis gadaxdis valdebuleba SeiZleba warmoiSvas 
iseTi safuZvlebidan, romlebic saerTod ar warmoSobs 
zianis anazRaurebis valdebulebas. germaniis samoqalaqo 
sjuldebis §288-e Tanaxmad, movalis mier fuladi val-
debulebis Sesrulebis vadis gadacilebis SemTxvevaSi, 
kreditors yovelgvari damatebiTi mtkicebulebebis war-
187 susg. 2002 wlis 4 marti. saqme #3k/441-01. gadawyvetileba xelmi-
sawvdomia saqarTvelos uzenaesi sasamarTlos oficialur veb-
gverdze <http://www.supremecourt.ge/files/upload-file/pdf/samoq2002-5-
uni.pdf> (11.02.2012).

modgenis gareSe SeuZlia moiTxovos procentebis gadax-
da188. prezumfcia warmoadgens varauds ama Tu im faqtis 
arsebobis Sesaxeb. aseTi varaudi ki SeiZleba warmoiSvas 
mxolod garkveuli faqtebis safuZvelze, romlebic wi-
naswar cnobilia an unda dadgindes189. saqarTvelos sk-is 
158-e muxlis debulebaTa Sesabamisad, ivaraudeba, rom 
moZravi nivTis mflobeli aris misi mesakuTre. uZrav niv-
Tze ki, sajaro reestrSi registraciis faqti warmoSobs 
sakuTrebis varauds. yvela SemTxvevaSi, am varaudis gas-
aqarwyleblad mowinaaRmdege mxarem unda daamtkicos, 
rom sadavo nivTis mesakuTre araa is piri, vis sasarge-
blodac moqmedebs varaudi, aramed TviTon. aseve, gare-
moeba imis Sesaxeb, rom tvirTi araa dakarguli. yvela Sem-
TxvevaSi dasaSvebia sapirispiro mtkiceba. 

mtkicebas saWiroebs is faqti, romelic varauds asab-
uTebs aseve, normis Semadgenloba, romelic prezumfcias 
Seicavs. amis sapirispirod, mowinaaRmdege mxarem kanon-
mdeblobiT daSvebul farglebSi unda amtkicos sawinaaR-
mdego, kerZod, rom ar arsebobs navaraudevi faqti. 

normas, romelic prezumfcias Seicavs xSirad ma-
terialuri samarTali iTvaliswinebs da Sesabamisi 
procesisaTvisaa gankuTvnili. prezumfciebis materi-
alur-samarTlebrivi Tviseba gulisxmobs garkveuli 
materialur-samarTlebrivi Sedegis dadgomas materi-
alur samarTalurTierTobis subieqtebisaTvis. amdenad, 
davis SemTxvevaSi, moqmedebs materialur-samarTlebrivi 
prezumfciebis procesualur-samarTlebrivi funqcie-
bi. yovel konkretul SemTxvevaSi, mowmdeba samoqalaqo 
samarTlebriv normaSi arsebuli prezumfcia ganekuTvne-

188 ix., ZlieriSvili z, fuladi valdebulebis Sesrulebis Ta-
viseburebani, Tb, 2005, 45, 46.
189 ix., liluaSvili T, saqarTvelos samoqalaqo saproceso 
samarTali, Tb, 2005, 228, 229.
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ba Tu ara interesis sferos. 
konstituciuri principis calkeul gamovlinebas 

warmoadgens sisxlis samarTlis procesis fuZemdebluri 
principi, romlis Tanaxmad, adamiani udanaSaulod iT-
vleba, vidre misi damnaSveoba ar damtkicdeba kanoniT 
dadgenili wesiT da kanonier ZalaSi Sesuli sasamarTlos 
gamamtyunebeli ganaCeniT.190 rogorc cnobilia, am prin-
cips udanaSaulobis prezumfcias uwodeben. sainteresoa 
rogoria udanaSaulobis prezumfciis saproceso mniSvn-
eloba? udanaSaulobis prezumfciis saproceso mniSvn-
eloba mTlianad amoiwureba mtkicebis tvirTis ganawile-
biT. kerZod, aravin ar aris valdebuli amtkicos Tavisi 
udanaSauloba, braldebis mtkicebis movaleoba ekisreba 
bralmdebels. amdenad, mas, vinc brals sdebs adamians da-
naSaulis CadenaSi, valdebulia daamtkicos es braleu-
loba.191 

samoqalaqo procesSi aris ori erTmaneTisadmi da-
pirispirebuli mxare, kerZod, mosarCele da mopasuxe. 
Sesabamisad, erTi nawili mtkicebis saganSi Semavali 
faqtebisa ivaraudeba mosarCelis sasargeblod, xolo da-
narCeni nawili _ mopasuxis sasargeblod. is, rac mosarCe-
lis sasargeblod ivaraudeba unda daamtkicos mopasuxem, 
xolo is, rac mopasuxis sasargeblod ivaraudeba piriqiT, 
unda daamtkicos mosarCelem. es imas niSnavs, rom prezum-
fciebi sasamarTloSi mtkicebis movaleobisagan ki ar 
aTavisuflebs mxares, aramed warmoadgens mxareTa Soris 
mtkicebis ganawilebis safuZvels192. mosarCele valde-

190 saqarTvelos konstituciis me-40 muxli (24.08.1995). 
191 saqarTvelos sisxlis samarTlis saproceso kodeqsSi ami-
tomaa Cawerili, rom sasamarTlos, prokurors, gamomZiebels 
ufleba ara aqvT mtkicebis tvirTi braldebuls daakisron. 
192 ix., liluaSvili T, saqarTvelos samoqalaqo saproceso 
samarTali, Tb, 2005, 228-233.

bulia daamtkicos mtkicebis saganSi Semavali garkveuli 
faqtebis nawili, xolo am faqtebis meore nawili valde-
bulia daamtkicos mopasuxem. normebi, romlebic Seicavs 
prezumfciebs, warmoadgenen kanonis pirdapir miTiTebas 
imis Sesaxeb, romelma mxarem konkretulad ra faqtebi 
unda daamtkicos samoqalaqo procesSi.193

saqarTvelos samoqalaqo saproceso samarTlisagan 
gansxvavebiT, sadac zogadad aris ganmartebuli prezum-
fcia da mis safuZvelze mtkicebis tvirTis ganawilebis 
wesi, inglisis mtkicebiT samarTalSi ganasxvaveben xuTi 
saxis prezumfcias:

`pirveli saxe _ darwmunebiTi prezumfcia. ̀ a~ faqtis 
dasamtkiceblad sasamarTlo prezumirebs, rom `b~ faqti 
namdvilad arsebobs. es Sesadavebeli prezumfciaa. mxare, 
romelic am prezumfcias edaveba, atarebs samarTlebriv 
tvirTs. magaliTad, prezumirdeba, rom yvela adamiani 
fsiqikurad janmrTelia, vidre sawinaaRmdego ar damt-
kicdeba.

meore saxe – damtkicebiTi prezumfcia. aq sasamarT-
lo daskvnas akeTebs, rom `b~ faqti arsebobs, ramdendac 
damtkicebulia `a~ faqti. esec Sesadavebeli prezumf-
ciaa. Sesadaveblad sakmarisia damtkicdes, rom `b~ faqti 
SeiZleba miCneul iqnes rogorc arsebulad, ise ararsebu-
lad. xsenebuli prezumfcia mxares akisrebs misi uaryo-
fis mtkicebis tvirTs. 

mesame saxe _ udavo prezumfciebi, romlebsac iT-
valiswinebs statutebi.

meoTxe saxe _ nebadarTuli prezumfciebi. `a~ faqtis 
damtkiceba nebas rTavs sasamarTlos CaTvalos faqti `b~ 
dasamtkicebulad. es prezumfciebic asaxulia statutebSi. 
193 Tumca, calsaxad arc es SeiZleba iTqvas, radgan saqarTvelos 
samoqalaqo saproceso samarTalSi arsebobs mtkicebis tvirTis 
ganawilebis Taviseburebani, romelic ganxilulia winamdebare 
disertaciis IV TavSi.  
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mexuTe saxe _ faqtis prezumfcia, romelic warmoad-
gens yoveldRiur gamocdilebas. rac niSnavs imas, rom yve-
la mosamarTle gaakeTebs erTsa da imave daskvnas erTi da 
imave faqtis mimarT. magaliTad, prezumfcia cxovrebis 
xangrZlivobaze. am prezumfciis Tanaxmad, ivaraudeba 
rom adamianebi cxovroben gonivruli drois manZilze~194.

194 prezumfciis ramodenime magaliTi inglisuri samarTlidan:  
1) qorwinebis kanonierebis prezumfcia _ prezumfcirdeba, 
rom qorwinebis registracia iyo kanonieri. formaluri kanon-
ierebis prezumfcia registraciis arakanonierebis tvirTs 
akisrebs im mxares, romelic adasturebs registraciis ara-
kanonierebas. qorwinebis registraciis ZiriTadi faqtis damt-
kiceba ekisreba im mxares, romelic adasturebs qorwinebis 
kanonierebas. 
2) registrirebul qorwinebaSi dabadebis prezumfcia – prezum-
fcirdeba, rom bavSi, dabadebuli an Casaxuli qorwinebis ganma-
vlobaSi aris kanonieri qorwinebis dros dabadebuli. ZiriTadi 
faqti, romelic unda dadasturdes aris is, rom bavSvis Casaxvi-
sa, Tu dabadebis dros bavSvis deda daqorwinebuli iyo. bavSvis 
mamad prezumfcirdeba am qalbatonis qmari. ix., Решетникова И. В, 
Доказательственное право Англии и США, Екатеринбург, 1997, 108, 109.

Tavi IV

 saqarTvelos samoqalaqo saproceso 
kodeqsiT gaTvaliswinebuli mtkicebis 

tvirTis inovaciuri ganawilebis 
Taviseburebani

 
§1. mtkicebis tvirTis inovaciuri ganawilebis 
Tavisebureba saojaxo saqmeTa ganxilvisas 

kanonmdeblobaSi inovaciaTa danergva mis srulyofas 
ukavSirdeba. saqarTvelos samoqalaqo saproceso kod-
eqsSi Setanili uaxlesi cvlilebebi moicavs samoqalaqo 
saproceso samarTlisaTvis adre ucnob instituts. masSi 
moiazreba axali cnebebi, ideebi, kategoriebi. siaxleebi 
xels Seuwyobs samoqalaqo sazogadoebis Camoyalibebas 
samarTlebrivi saxelmwifos farglebSi, rac aucilebe-
lia qveynisaTvis.

saqarTvelos samoqalaqo saproceso kodeqsi aregu-
lirebs sasarCelo da arasasrCelo warmoebis saxeebs. 

saqarTvelos samoqalaqo saproceso kodeqsis meS-
vide karSi vxvdebiT samoqalaqo samarTalwarmoebisaTvis 
ucnob institutebs, romlebic gansxvavdeba samoqalaqo 
saproceso samarTliT regulirebuli uflebebis dacvis 
danarCeni sasarCelo formisagan. saqarTvelos samoqa-
laqo saproceso kodeqsis meSvide karSi moqceuli kat-
egoriis saqmeebi Seexeba saojaxo, administraciuli, sax-
elmwifo-samarTlebrivi urTierTobidan warmoSobili, 
romelic regulirebulia saqarTvelos administraciuli 
saproceso kodeqsiT da reketuli qonebis, Tanamdebobis 
piris, qurduli samyaros wevris, adamianiT movaWris, nar-
kotikuli saSualebis gavrcelebis xelSemwyobis an saqa-
rTvelos sisxlis samarTlis kodeqsis 194-e muxlis mesame 
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nawilis `g~ qvepunqtiT msjavrdebuli piris qonebis Cam-
orTmevasa da saxelmwifosaTvis gadacemasTan dakavSire-
buli saqmeebis, aseve piris okupirebul teritoriebze 
akrZaluli ekonomikuri saqmianobis ganxorcielebisaT-
vis msjavrdebul pirTan dakavSirebul pirad cnobis Tao-
baze dakavSirebuli saqmeebis ganxilvis Taviseburebebs.

saqarTvelos samoqalaqo saproceso kodeqsis meS-
vide kariT regulirebuli samarTalwarmoebisaTvis dam-
axasiaTebeli TaviseburebebiT daintereseba gamowveulia 
am kategoriis saqmeebze `mtkicebis tvirTis ganawilebis 
aratradiciuli, araklasikuri saxiT, romelic warmod-
genilia Sereuli formiT~195, rac sakvanZo adgils ikavebs 
naSromis kvlevaSi. 

aRniSnul samarTalwarmoebaSi mxareTa Soris mt-
kicebis tvirTis gadanawilebis praqtikuli magaliTebis 
Seswavlis gziT mimovixilavT samarTalwarmoebis aRniS-
nuli formis SesaZlo yvela mxares da maT procesualur 
principebTan SeTavsebis problemas. 

saqarTvelos samoqalaqo saproceso samarTali 
aregulirebs gansxvavebuli uflebebisa da interesebis 
sasamarTlo dacvis wess. am saqmeebis materialur-samar-
Tlebrivi buneba xSir SemTxvevaSi, gavlenas axdens maTi 
ganxilvis procedurasa da formaze. 

saojaxo-samarTlebrivi urTierTobidan warmoSo-
bili saqmeebis ganxilva calke Tavis saxiT aris gamoyo-
fili, radgan mas axasiaTebs garkveuli Taviseburebebi. 
am Taviseburebas ganpirobebs saojaxo urTierTobebis 
specifika, romelic upiratesad piraduli da gangrZoba-
di xasiaTisaa. erT-erT fundamentur Taviseburebas, sxva 

195 ix., qiria g, reketuli qonebis an qurduli samyaros wevris 
qonebis CamorTmevisa da saxelmwifosaTvis gadacemasTan daka-
vSirebuli warmoebis komentari saqarTvelos samoqalaqo sap-
roceso kodeqsis mixedviT, grigol robaqiZis saxelobis uni-
versiteti, Tb, 2006, 29.

kategoriis saqmeTa ganxilvisagan gansxvavebiT, warmoad-
gens samZebro principis ufro farTod gamoyeneba. marTa-
lia. saojaxo-samarTlebrivi urTierTobebi ganekuTvne-
ba kerZo-samarTlebrivi urTierTobebis sferos, magram 
maTi ganviTarebiTa da simtkiciT dainteresebulia mTeli 
sazogadoeba196. aRniSnulidan gamomdinare, sasamarTlos, 
romelic ixilavs konkretul saojaxo-samarTlebriv da-
vas, `miniWebuli aqvs ufleba saqarTelos ssk-is me-4 mux-
lis me-2 nawilisa da 354-e muxlis pirveli nawilis Sesa-
bamisad, ar dasjerdes mxolod mxareTa mier warmodgenil 
mtkicebulebebs da Tavisi iniciativiT gansazRvros im 
garemoebaTa wre, romelTa dadgenis gareSe SeuZlebelia 
saqmis sworad gadawyveta (mtkicebis sagani), aseve mxareTaA 
axsna-ganmartebis mosmenis Semdeg TviTon gamoiTxovos 
mtkicebulebebi, romelzedac mxareebs ar miuTiTebiaT, 
magram am mtkicebulebebs mniSvneloba aqvs mtkicebis sa-
ganSi Semaval dasadgen garemoebaTa dasadastureblad. 
maSasadame, saqarTelos ssk-is 354-e muxlis pirveli 
nawiliT gaTvaliswinebuli debuleba aris specialuri 
norma da mas upiratesoba eniWeba 103-e muxliT gaTval-
iswinebul zogad normasTan SedarebiT~197. 

am kategoriis saqmeTa ganxilvisas sasamarTlos Seu-
Zlia:

a) Tavad gansazRvros mtkicebis sagani e.i. im garemoe-
baTa wre, romelTa dadgenis gareSeESeuZlebelia saqmis 
sworad gadawyveta; b) Tavisi iniciativiT gamoiTxovos 

196 `ojaxTa ganviTarebis istoriaSi originaluri fenomenia ro-
mauli ojaxi. es aris samoqalaqo ojaxi, romelic agebuli iyo 
ara imdenad sisxliT naTesaobis principze, ramdenadac mamis 
Zalauflebis qveS gaerTianebis principze. ojaxis arsebas af-
uZnebda mamis Zalaufleba~. ix., zoiZe b, Zveli qarTuli memkvi-
dreobiTi samarTali, Tb, 2000, 31. 
197 ix., ZlieriSvili z, samoqalaqo saproceso samarTlis calkeu-
li sakiTxebi, Tb, 2007, 97.
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mtkicebulebebi, romlebzec mxareebs ar miuTiTebiaT, ma-
gram aqvT mniSvneloba mtkicebis saganSi Semavali faqtebis 
dasadgenad. 

saojaxo saqmeTa ganxilvisas procesis gaWianurebis 
Tavidan acilebis mizniT, germaniis samoqalaqo sapro-
ceso kodeqsi sasamarTlos aZlevs uflebas gauZRves 
saqmiswarmoebas. es niSnavs, rom sasamarTlo arsebiT gav-
lenas axdens saqmis mimdinareobaze da procesis Sede-
gze. sasamarTlo saqmis mimdinareobis nebismier etapze 
uzrunvelyofs, rom mxareebma waradginon ganmartebebi 
da Sesabamisi Suamdgomlobebi198. sasamarTlos ekisreba 
valdebuleba, mxareebs misces ganmartebebi, romliTac 
isini gadalaxaven dispoziciurobisa da SejibrebiTobis 
principebidan gamomdinare siZneleebs. Tumca, imavdrou-
lad, mxareebi Tavisuflad gadawyveten apireben Tu ara 
mosamarTlis ganmartebebis gaTvaliswinebasa da gamoy-
enebas199. 

SejibrebiTobis principis paralelurad, sasamarT-
los gadacemuli aqvs procesis materialuri xelmZRvan-
elobis uflebamosileba. Tumca, aq dgeba am ori principis, 
mxareTa SejibrebiTobisa da sasamarTlos aqtiurobis 
proporciis sakiTxi. sainteresoa ra doziT unda moxdes 
am ori principis Serwyma da gamoyeneba saqmis ganxilvi-
sas200. 

198 Sead. Grunsky W, Zivilprozessrecht, München, 11 Aufl, 2003, 36.
199 Sead. Luke W, Zivilprozessrecht, München, 8 Aufl, 2003, 5.
200 am sakiTxis gadasaWrelad procesi unda aigos SejibrebiTo-
bis principis safuZvelze. Tumca, sasamarTlos Careva dasaS-
vebi unda iyos im doziT, riTac ar dairRveva dispoziciurobis 
principi, anu sasamarTlom ar unda SezRudos mxareebi TavianT 
uflebebSi, ar aiZulos isini dacvis ama Tu im saproceso for-
mis gamoyenebaze da arc damoukideblad, Tavad ar gamoiyenos 
es formebi mxareebis nebis sawinaaRmdegod. ix., Васьковский Е. В, 
Курс Гражданского Просесса, Т. I. М, 1913, 157.

mxareTa SejibrebiTobis principi ar unda iqnes gage-
buli ukiduresi formiT da sasamarTlom ise ar unda 
daicvas piris uflebebi da interesebi, rom gascdes mis 
neba-survils, sasamarTlom ar unda scados pirTa im 
uflebebis realizacia, rac ar yofila moTxovnili. 

amasTan, SejibrebiTobis principi ar unda iqnes gage-
buli, rogorc sasamarTlos ukiduresi pasiuroba. sap-
roceso kanonmdeblobiT sasamarTlos SeuZlia Tavisi 
iniciativiT Seagrovos mtkicebulebebi, Tu amas saqmis 
garemoebebi moiTxovs an mxareebi Suamdgomloben amis 
Sesaxeb. mtkicebis tvirTis mxareebze ganawilebisas, sa-
samarTlos ar erTmeva ufleba, mxareebs SesTavazos, 
warmoadginon damatebiTi mtkicebulebebi201, magaliTad, 
Tuki dava Seexeba meuRleTa TansakuTrebaSi arsebuli 
qonebis gayofas, aq gadamwyvetia is, xom ar regulird-
eba meuRleebs Soris qonebrivi uflebebi saqorwino 
kontraqtiT, gamomdinare iqidan, rom aseTis arsebobis 
SemTxvevaSi, sakiTxi gadawydeba saqorwino kontraqtis 
Sesabamisad202.

amdenad, sakiTxi unda gadawydes SejibrebiTobisa da 
inkviziciurobis principebs Soris zomieri balansis sa-
sargeblod. Sesabamisad, mxareebi arc SezRuduli iqnebi-
an sasamarTlos aqtiurobiT da arc daiCagrebian imis 
gamo, rom sasamarTlos neitraluri roli eqneba miniWe-
buli saqmis garemoebebis gamokvlevaSi. 

`sasamarTlom aqtiurad da kvalificiurad unda 
gamoiyenos misTvis saproceso kanonmdeblobiT miniWe-
buli uflebebi, imisaTvis, rom uzrunvelyos darRveuli 
an sadavod gamxdari uflebis dasacavad sasamarTloSi mi-

201 ix., kobaxiZe a, samoqalaqo saproceso samarTali, Tb, 2003, 43, 
44.
202 ix., Kaye P, Civil Jurisdiction and Inforcment of Foreign Judgments, Oxford, 
1987, 613.
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sul pirTa uflebebisa da kanonieri interesebis dacva~203. 
SegviZlia vTqvaT, rom saojaxo-samarTlebrivi urT-

ierTobidan warmoSobili saqmeebis ganxilvisas gamoiy-
eneba dispoziciurobisa da SejibrebiTobis principebi 
da maT paralelurad, am kategoriis saqmeebis ganxilvi-
saTvis damaxasiTebeli Taviseburebebis gamo, aq, agreTve 
gamoiyeneba samZebro, anu inkviziciuri principi. 

samZebro principis moqmedebis farglebSi, saojaxo 
saqmeebis ganxilvis dros, sasamarTlos materialuri 
normebis gaTvaliswinebiT SeuZlia Tavisi iniciativiT 
gansazRvros dasadgen garemoebaTa wre (mtkicebis sagani) 
da mxareTa axsna-ganmartebebis Semdeg TviTon gamoiTxo-
vos mtkicebulebebi, romlebzedac mxareebs ar miuTiTe-
biaT. 

ganqorwinebis saqmeTa momzadebis stadiaze sasamarT-
lo gansazRvravs mtkicebis sagans, kerZod:

sarCelis safuZvlad miTiTebul faqtebs; 
Sesageblis faqtebs, e.i. faqtebs, romlebsac mosarCe-

lis mier aRZruli moTxovnebis sawinaaRmdegod emyareba 
mopasuxe; 

sxva faqtebs, romlebsac arsebiTi mniSvneloba aqvs 
saqmis gadawyvetisaTvis. 

zogjer saqmis obieqturad ganxilvas sWirdeba dam-
atebiTi masalebis Sekreba sasamarTlos mier. aseT SemTx-
vevaSi, ar SeiZleba bavSvis datoveba saTanado material-
uri uzrunvelyofis gareSe. am mizniT, ganqorwinebisa da 
Svilebis sasargeblod alimentis gadaxdevinebis saqmis 
ganxilvisas mosamarTlem Tavisi iniciativiT unda ga-
moarkvios, monawileobs Tu ara mopasuxe Svilebis rCena-
Si. Tu sasamarTlo daadgens, rom mopasuxe ar asrulebs am 
203 ix., merebaSvili i, sasamarTloSi samoqalaqo saqmeTa ganx-
ilvisas mxareTa SejibrebiTobisa da mosamarTleTa aqtiuro-
bis principebis moqmedeba, Jurn. `marTlmsajuleba da kanoni~, 
saqarTvelos mosamarTleTa asociacia, #4 (23), 2009, 26.

valdebulebas saqarTvelos samoqalaqo saproceso kod-
eqsis 355-e muxlis Sesabamisad, sasamarTlo aRWurvilia 
uflebamosilebiT mxareTa Suamdgomlobis safuZvelze 
miiRos droebiTi gankarguleba (ganCinebis saxiT) saqmis 
saboloo ganxilvamde, raTa moawesrigos mSoblebsa da 
Svilebs Soris urTierTobis sakiTxi. 

saqorwino-saojaxo urTierTobebidan warmoSobil 
saqmeTa ganxilvisaTvis damaxasiaTebeli Taviseburebe-
bi, aseve moqmedebs dauswrebeli gadawyvetilebis insti-
tutis gamoyenebis SemTxvevaSi. 

zogadi wesis Tanaxmad, kanoniT gaTvaliswinebu-
li pirobebis arsebobisas sasamarTlo uflebamosil-
ia gamocxadebuli mxaris Suamdgomlobis safuZvelze, 
gamoucxadebeli mxaris dauswreblad ganixilos saqme. 
mosarCelis gamoucxadeblobis dros dauswrebeli 
gadawyvetilebis gamotanisas sasamarTlo ar afasebs 
arc saqmeSi arsebul mtkicebulebebs da arc saqmes faq-
tobrivi TvalsazrisiT. saqmis faqtobrivi garemobebi 
dadgenilad miiCneva mxaris gamoucxadeblobis gamo da 
ara maTi arsebiTad ganxilvis Sedegad. am TvalsazrisiT, 
dauswrebeli gadawyvetilebis instituti warmoadgens 
mxareTa pasuxismgeblobis donis amaRlebis damatebiT ga-
rantias, romelic xels uwyobs davebis gadawyvetis daC-
qarebas da sasamarTloebis gantvirTvas. dauswrebeli 
gadawyvetilebis miRebis erT-erT pirobas imis varaudi 
warmoadgens, rom mopasuxem cno sarCeli, amitom da-
karga Tavdacvis interesi. am SemTxvevaSi, dauswrebeli 
gadawyvetilebis miReba logikuria da gamarTlebulia. 
Tumca im mopasuxis mimarT, romlis gamoucxadeblobamac 
sasamarTlos ver Seuqmna amgvari rwmena, dauswrebeli 
gadawyvetilebis gamotana gaumarTlebelia.

aRniSnuli wesi saojaxo saqmeebis sasamarTlo ganx-
ilvisas ar unda iqnes gamoyenebuli. kanonmdebeli 
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gvTavazobs gansxvavebul regulacias, rac imaSi mdgo-
mareobs, rom saojaxo saqmeebis ganxilvisas, sxva sasarCe-
lo warmoebisagan gansxvavebiT, mosarCelis gamoucxade-
bloba sasamarTlos mTavar sxdomaze ar iZleva mis mier 
sarCelze uaris Tqmis varaudis safuZvels. amas ganapiro-
bebs is garemoeba, rom am warmoebaSi sasamarTlom Tavad 
unda gamoiTxovs mtkicebulebebi, romlebzedac mxareebs 
ar miuTiTebiaT, mxareTa gamoucxadebloba ar abrkolebs 
sakiTxis gadawyvetas. sasamarTlos mier Tavisi inicia-
tiviT mtkicebulebaTa gamoTxovis gamo, mopasuxis mTa-
var sxdomaze gamoucxadebloba ar warmoadgens sarCelSi 
miTiTebuli faqtobrivi garemoebebis aRiarebisa da sar-
Celis cnobis varauds. amitom, sasamarTlom gamoucxade-
beli mxaris gareSe, saqmeSi arsebuli masalebis safuZ-
velze unda ganixilos da gadawyvitos saojaxo saqme. Tu 
saqmis masalebi ar iZleva dasabuTebuli gadawyvetilebis 
gamotanis SesaZleblobas, sasamarTlom unda gamoiTxo-
vos Sesabamisi mtkicebulebebi, gadados saqmis ganxilva 
sxva droisaTvis da mocemul saojaxo davasTan dakav-
SirebiT yvela mtkicebulebis mopovebis Semdeg arsebi-
Tad gadawyvitos dava, Cveulebrivi da ara dauswrebeli 
gadawyvtilebiT. 

imis gaTvaliswinebiT, rom saojaxo saqmeebis ganxil-
vis dros sasamarTlo Tavisi iniciativiT gansazRvravs 
dasadgen garemoebaTa wres da mxareTa axsna-ganmarte-
bebis Semdeg TviTon gamoiTxovs mtkicebulebebs, romle-
bzedac mxareebs ar miuTiTebiaT, sasamarTlom mopasuxe 
mxare ar unda gaafrTxilos pasuxis (Sesageblis) war-
moudgenlobis SesaZlo Sedegebis Sesaxeb204. 

204 saqarTvelos ssk-is 2321 muxliT gaTvaliswinebulia mopa-
suxis mier pasuxis (Sesageblis) warudgenlobis Sedegebi. nor-
mis danawesiT, mopasuxis mier am kodeqsis 201-e muxlis meore 
nawiliT dadgenil vadaSi pasuxis (Sesageblis) warudgenlobi-
sas, Tu es gamowveulia arasapatio mizeziT, mosamarTles zepi-

`sasamarTlom ara marto mxareTa mier warmodgeni-
li mtkicebulebebiT, aramed Tavisi iniciativiTac mop-
ovebuli mtkicebulebebiT unda gadawyvitos dava~205. 
Tavdapirvelad unda dadgindes garemoebebi, romlebic 
eqvemdebareba damtkicebas mTlianad saqmeze (mtkicebis 
sagani), Semdeg ki is faqtebi, romlebic unda damtkicdes 
konkretuli mxaris mier (mtkicebis tvirTi). 

damtkicebas daqvemdebarebuli faqtebi, gamomdin-
areobs materialuri samarTlis normis dispoziciidan. 
aseTi norma miuTiTebs iseT faqtobriv garemoebebze, 
romlebic unda damtkicdes gansaxilveli kategoriis 
nebismier saqmeze. magaliTad, mSoblis uflebis CamorT-
mevis saqmeze sasamarTlo gamodis saqarTvelos sk-is 
1205-e muxlis dispoziciidan. 

amasTan, yvela saqmes axasiaTebs Tavisi specifika, ro-
melic gamomdinareobs sarCelidan (gancxadebidan) da Ses-
ageblidan. sarCelSi (gancxadebaSi), SesagebelSi irkveva 
is konkretuli garemoebebi, romlebic unda damtkicdes 
mocemul saqmeze. 

zemoT aRniSnulidan gamomdinare, saqmisaTvis mniS-
vnelobis mqone garemoebebis gansazRvris mizniT unda 
gamoviyenoT ori wyaro: 

a) mocemuli saqmis maregulirebeli materialuri 
samarTlis norma;

b) sarCelisa da Sesageblis safuZvlebi. 
mtkicebis valdebuleba mdgomareobs mtkicebule-

bebis warmodgenaSi, romlebic adasturebs im garemoebebs, 
romlebsac emyareba mxare. xSirad iuristebi fiqroben, 
rom mtkicebulebebis warmodgena sakmarisia mtkicebis 

ri mosmenis gareSe gamoaqvs dauswrebeli gadawyvetileba. 
205 ix., basilaia f, saojaxo saqmeTa ganxilvis Taviseburebani 
da dauswrebeli gadawyvetileba, Jurn. `marTlmsajuleba da 
kanoni~, saqarTvelos mosamarTleTa asociacia, #4 (23), 2009, 26.        
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tvirTis Sesasruleblad. formalurad es asea, magram saq-
mis mosagebad marto mtkicebulebebis warmodgena ar aris 
sakmarisi. mTavaria, rogor warmarTav mtkicebulebebis 
gamokvlevas, raTa sasamarTlo darwmundes maT utyuaro-
baSi. yoveli mxare mowinaaRmdege mxaris mtkicebulebas 
aqarwylebs Tavisi samarTlebrivi poziciiT. 

saojaxo saqmeTa ganxilvis Tavisebureba imaSi mdgo-
mareobs, rom `mosamarTle gansazRvravs Tu romel gare-
moebebs aqvT saqmisaTvis mniSvneloba. ganumartavs mxaree-
bs (meuRleebs, rom TiToeulma maTganma unda daamtkicos 
is garemoebebi, romlebzec, rogorc safuZvelze, isini 
amyareben TavianT moTxovnebsa da Sesagebels. am mizniT, 
mosamarTlem mxareebs unda ganumartos, ra mtkicebule-
bebiT SeuZliaT meuRleebs maT mier miTiTebuli garemoe-
bebis dadastureba~.206 

am zogadi wesidan gamonakliss warmoadgens prezumf-
ciis moqmedeba, romelic erT-erT an orive mxares aTavi-
suflebs ama Tu im faqtebis damtkicebisagan. magaliTad, 
saojaxo samarTalSi moqmedebs bavSvis daqorwinebuli 
mSoblebisagan warmoSobis faqti207. aRniSnuli magaliTi 
migvaniSnebs kanonismieri prezumfciis gansakuTrebul 
mniSvnelobaze. es ukanaskneli mosamarTles miuTiTebs, 
Tu riT unda ixelmZRvanelos man im SemTxvevaSi, roca mas 
ar ZaluZs simarTlis garkveva. aseT SemTxvevaSi saWiroa 
orientiris aReba mtkicebis tvirTze. TiToeulma mxarem 

206 ix., qurdaZe S, samoqalaqo saqmeTa ganxilva pirveli instan-
ciis sasamarTloSi, me-2 gamocema, Tb, 2006, 828.
207 Svilis warmoSoba daqorwinebuli mSoblebisagan dasturdeba 
CanaweriT mSobelTa qorwinebis Sesaxeb. araregistrirebuli 
qorwinebis dros gaCenili bavSvis warmoSoba dgindeba mamobis 
nebayoflobiTi aRiarebis safuZvelze gakeTebuli CanaweriT 
samoqalaqo reestris saagentos teritoriul samsaxurSi, anda 
mamobis dadgenis faqtiT, rac ganmtkicebulia sasamarTlos 
gadawyvetilebiT.

unda warmoadginos da daamtkicos is faqtebi, romlebze-
dac igi amyarebs Tavis moTxovnasa da Sesagebels. aq igu-
lisxmeba is faqtebi, romlebic aucilebelia da saWiroa 
normis aRwerilobiTi nawilis Semadgeneli calkeuli el-
ementebis Sesavsebad. zogierT SemTxvevaSi kanoni cvlis 
am wess: garkveuli faqtebi miiCneva arsebulad da mowi-
naaRmdege mxarem isini sadavo ar unda gaxados. kanonis-
mier prezumfciebs ori funqcia aqvs: saproceso da mate-
rialur-samarTlebrivi. pirveli gamoxateba imaSi, rom es 
prezumfciebi calkeul SemTxveaSi cvlis saqarTvelos 
ssk-is 102-e muxlis pirveli nawiliT gaTvaliswinebul 
mtkicebis wess da mtkicebis tvirTs akisreben meore mx-
ares, rac am ukanasknelisaTvis dakavSirebulia riskTan, 
rom man SeiZleba waagos procesi, Tu mtkicebuleba ar 
iqna miRebuli. materialur-samarTlebrivi funqcia ki, 
imaSi mdgomareobs, rom normis aRwerilobiTi nawilis 
erT-erTi Semadgeneli komponenti konkretul procesTan 
mimarTebaSi da konkretul mxareTa Soris maSinac mocemu-
lad CaiTvleba, roca obieqturad ver moxerxda am gare-
moebis dadgena.

ganqorwinebis sasamarTlo wesiT ganxilva rTul 
procedurasTanaa dakavSirebuli. sazRvargareTis bevr 
qveyanaSi moqmedebs Tavisufali ganqorwinebis principi, 
Tumca dRemde arsebobs iseTi qveynebic, romelTa kanon-
mdebloba dasaSvebad ar miiCnevs ganqorwinebas. eseni, 
umetes SemTxvevaSi, is qveynebia, sadac SeiniSneba kaToli-
kuri eklesiis zegavlena. magaliTad, argentina, kolum-
bia da sxv.208 saWiroa saqmis detalurad Seswavla, meuRle-
Ta Soris warmoSobil urTierTobaTa SinaarsSi garkveva, 
mowmeTa dakiTxva, dokumentebis gamoTxova. mosamarTlem 
ganqorwinebis saqmeze unda gansazRvros mtkicebis sagani:

208 Sead. Зенин И, А, Гражданское и торговое право зарубежных стран, М, 
2009, 197, 198.
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daqorwinebis faqti;
ganqorwinebaze erT-erTi meuRlis Tanxmobis ararse-

bobis faqti; 
meuRleTa Semdgomi erTad cxovrebisa da ojaxis 

SenarCunebis SeuZleblobis faqti209;
sxva faqtebi Sedis mtkicebis saganSi saqmis konkre-

tuli garemoebebidan gamomdinare. 
Tu ar arsebobs ganqorwinebaze erT-erTi meuRlis 

Tanxmoba, maSin sasamarTlos sxva roli ekisreba, radgan 
kanonmdebeli adgens mxolod ganqorwinebis zogad safuZ-
vlebs, kerZod, sasamarTlom unda daaskvnas, rom Semd-
gomSi meuRleTa erTad cxovreba da ojaxis SenarCuneba 
SeuZlebelia. saqmis faqtobrivi garemoebebis gamorkve-
vis dros sasamarTlo ar unda dasjerdes erT romelime 
mtkicebis saSualebas, rameTu gansaxilveli kategoriis 
saqmeebze kanonmdebeli ar adgens SezRudvebs am sferoSi. 

garda amisa, mtkicebis sagani farTovdeba Tu meuRl-
is an erT-erTi maTganis TxovniT sasamarTlo ixilavs im 
qonebis gayofis sakiTxs, romelic warmoadgens meuRleTa 
TanasakuTrebas210.

mtkicebis sagans garkveuli Tavisebureba axasiaTebs 
maSin, rodesac sasamarTloSi aRZrulia saqme ganqor-
winebis moTxovniT colis orsulobis dros da bavSvis 
dabadebidan erTi wlis ganmavlobaSi. aRniSnulis mizezs 
warmoadgens saqarTvelos sk-is 1123-e muxlis danawesi, 
romlis Tanaxmad qmars colis Tanxmobis gareSeE ara aqvs 
ganqorwinebis saqmis aRZvris ufleba colis orsulobis 

209 Sesabamisad, mtkicebis saganSi Seva is konkretuli faqtebi, 
romelsac mosarCele emyareba Tavis sasarCelo gancxadebaSi 
ganqorwinebis Sesaxeb Tavisi moTxovnis dasasabuTeblad. 
210 saqarTvelos sk-is 1130-e muxlis Sesabamisad, meuRlis an 
erT-erTi maTganis TxovniT, sasamarTlo valdebulia ganqor-
winebis saqmis gadawyvetasTan erTad ganixilos im qonebis gayo-
fis sakiTxi, romelic warmoadgens meuRleTa TanasakuTrebas. 

da bavSvis dabadebidan erTi wlis ganmavlobaSi. samoqa-
laqo kodeqsis mocemuli norma zRudavs mxolod qmris 
uflebas aRniSnuli garemoebebis arsebobisas. cols aseT 
SemTxvevebSi sruli moculobiT unarCundeba ganqor-
winebis saqmis nebismier dros aRZvris ufleba.

mosamarTlem msgavsi saqmis ganxilvisas mtkicebis sa-
ganSi unda Seitanos: 

daqorwinebis faqti; 
ganqorwinebaze meuRlis Tanxmobis arsebobis faqti. 
meuRlis orsulobis anda bavSvis dabadebis faqti 

ara ugvianes erTi wlisa (miuxedavad mkvdari bavSvis 
dabadebisa an bavSvis erT wlamde asakis miuRwevlad gar-
dacvalebisa). 

sasamarTlo praqtikaSi problemuria sakiTxi imis 
Sesaxeb, gavrceldeba Tu ara es wesi im SemTxvevaze, rode-
sac coli orsuladaa an mas hyavs erT wlamde asakis bavS-
vi sxva pirisagan. kanoni ar Seicavs pirdapir miTiTebas 
amaze. kanonis mizania ara mamakacis uflebis SezRudva, 
aramed qalisa da bavSvis janmrTeloba211. Sesabamisad, am 
kategoriis saqmeze iuridiuli mniSvneloba ara aqvs im 
faqts, bavSi warmoSobilia Tu ara daqorwinebuli mSo-
blebisagan212. 

saqarTvelos ssk-is 354-e muxlis miznidan gamomdin-
are, mosamarTlem Tavisi iniciativiT, dasadegen garemoe-
baTa wris gansazRvrisa da mtkicebulebaTa gamoTxovi-
sas, col-qmars unda ganumartos, rom TiToeuli maTgani 
valdebulia daamtkicos garemoebani, romlebzedac isini 
amyareben TavianT moTxovnebsa da Sesagebels. am miznisaT-
vis mxareebs unda ganemartoT, rogori mtkicebulebebiT 

211 ix., CikvaSvili S, saojaxo da memkvidreobis samarTali, Tb, 
1999, 143.
212 ix., Справочник по доказыванию в гражданском судопроизводстве, под. 
редакцией Решетниковой И. В, 4-е издание, переработанное, М, 2008, 207.
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SesZleben isini maT mier miTiTebuli garemoebebis damt-
kicebas. aseve, aucilebelia mxareebs ganemartoT, rom sa-
patio mizeziT sasamarTloSi mtkicebulebaTa warmodge-
nis SeuZleblobis SemTxvevaSi, isini uflebamosili arian 
SuamdgomlobiT mimarTon sasamarTlos maTTvis Sesabami-
si daxmarebis gawevis TxovniT.

amdenad, SegviZlia davaskvnaT, rom ganqorwinebis 
saqmeTa ganxilvisas moqmedebs saqarTvelos samoqalaqo 
saproceso kodeqsis 102-e muxliT dadgenili mtkicebis 
tvirTis ganawilebis saerTo wesi.

sainteresoa qorwinebis baTilad cnobis saqmeebis 
ganxilvisaTvis damaxasiaTebeli Taviseburebebi. 

saproceso kanonmdebloba qorwinebis baTilad cno-
bas iTvaliswinebs mxolod sasamarTlos mier.

am kategoriis saqmeebze mtkicebis saganSi Sedis Sem-
degi faqtebi: 

daqorwinebis faqti; 
faqtebi, romlebic adasturebs piris uflebamosile-

bas aRZras saqme qorwinebis baTilad cnobis moTxovniT: 
aRniSnuli SeiZleba gamomdinareobdes mSoblis 

uflebamosilebidan - es is SemTxvevaa, rodesac sarCeli 
wardgenilia erT-erTi arasrulwlovani meuRlis mSob-
lis mier; 

aRniSnuli SeiZleba gamomdinareobdes sxva saqor-
wino urTierTobidan im SemTxvevaSi, Tu sarCeli wardge-
nilia kanoniT dadgenili wesiT qorwinebaSi myofi sxva 
meuRlis mier; 

aRniSnuli SeiZleba gamomdinareobdes kanonier Za-
laSi Sesuli sasamarTlos gadawyvetilebidan, romliTac 
dadgenilia erT-erTi an orive meuRlis qmeduunaroba, 
daniSnulia meurve da sarCeli wardgenilia qmeduunaro 
meuRlis meurvis mier; 

aRniSnuli SeiZleba gamomdinareobdes sxva pirTa da 

dainteresebuli pirebis uflebebis da interesebis dar-
Rvevidan, Tu sarCeli wardgenilia im pirTa mier. 

qorwinebis baTilad cnobis Sesaxeb warmoebul yovel 
konkretul saqmeze mtkicebis sagani ganisazRvreba imis 
mixedviT, Tu ris safuZvelzea dayenebuli moTxovna qor-
winebis baTilad cnobis Sesaxeb. 

qorwinebis baTilad cnobis saqmeTa ganxilvisas moq-
medebs saqarTvelos samoqalaqo saproceso kodeqsis 102-
e muxliT dadgenili mtkicebis tvirTis ganawilebis saer-
To wesi. kerZod, ganmcxadebeli valdebulia daamtkicos 
qorwinebis baTilad cnobis moTxovniT sarCelis aRZvris 
uflebamosilebis arseboba, daqorwinebis faqti da qor-
winebis baTilad cnobis safuZveli (sarCelis safuZvlad 
miTiTebuli faqtebi). mopasuxe amtkicebs im garemoebas, 
rom qorwinebis registraciis momentSi ar arsebobda 
qorwinebis damabrkolebeli garemoebebi an isini aRar ar-
sebobs saqmis ganxilvis momentSi.

Tu meuRle, romlis uflebebic dairRva daqorwinebiT 
moiTxovs sarCos daniSvnas, materialuri an moraluri 
zianis anazRaurebas, maSin man, pirvel rigSi, unda damtki-
cos, rom igi aris keTilsindisieri meuRle, xolo Semdeg, 
unda amtkicos moTxovnis safuZvlad miTiTebuli gare-
moebebi.

qorwinebis baTilad cnobis saqmeSi mniSvnelovan 
rols asrulebs prezumfcia. praqtikaSi gvxvdeba iseTi 
SemTxvevbic, roca meuRleebma araferi icodnen im gare-
moebaTa Sesaxeb, romlebic krZalavs qorwinebis Sesa-
Zleblobas. magaliTad, SesaZlebelia qorwinebis regis-
traciis dros maT ar icodnen is, rom araRviZli da-Zma 
yofilan, rac qorwinebidan gansazRvruli drois gasvlis 
Semdeg gaxda cnobili. aseT SemTxvevaSi, moqmedebs qor-
winebis namdvilobis prezumfcia da qorwineba wydeba sa-
samarTloSi am garemoebis dadgenis momentidan. am drom-
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de gasuli periodisaTvis qorwineba warmoSobs yvela im 
samarTlebriv Sedegs, rac namdvili qorwinebisTvisaa 
damaxasiaTebeli. amgvarad, qorwinebis namdvilobis pre-
zumfciis Sinaarsi imaSi mdgomareobs, rom gansakuTrebul 
SemTxvevebSi, meuRleTa erTad cxovrebis periodSi, maT-
Tvis moulodnelad, marTalia, aRmoCndeba maTi qor-
winebis damabrkolebeli garemoebis arseboba, rac kanon-
is mixedviT qorwinebis gabaTilebis safuZvelia, magram 
mas, saojaxo samarTlebriv urTierTobaTa subieqtebis 
interesebidan gamomdinare, faqtobrivad qorwinebis ga-
baTileba ki ar mohyveba, aramed – misi Sewyveta213.

saalimento movaleobebs eTmoba saqarTvelos sk-is 
1212_1231-e muxlebi, romlebic Seexeba mSoblebisa da 
Svilebis saalimento movaleobebs, ojaxis sxva wevrebis 
saalimento movaleobebs. 

am kategoriis saqmeebze sasarCelo moTxovnis da Ses-
agebelSi miTiTebuli garemoebebis dasamtkiceblad mxa-
reebs SeuZliaT gamoiyenon mtkicebis sxvadasxva saSuale-
ba yovelgvari SezRudvis gareSe. Tumca, gaTvaliswinebul 
unda iqnes is garemoeba, rom alimentis moTxovnis Taoba-
ze aRZrul saqmeebze mtkicebis saganSi Semavali faqtebis 
umetesoba, SeiZleba dadgindes mxolod werilobiTi mt-
kicebulebebiT, kerZod, sxvadasxva dokumentebiT, cno-
biT, mowmobiT, gadawyvetilebT da sxva.

Svilis aRzrdisa da rCenis moTxovnilebebis dakmay-
ofilebis valdebuleba mSoblebis mxridan warmoiSoba 
bavSvis dabadebisTanave, magram saalimento samarTal-
urTierTobebi Cndeba im momentidan, rodesac mSoblebi 
aRar asruleben TavianT movaleobebs bavSvis materi-
alur uzrunvelyofasTan dakavSirebiT, aRar zrunaven 
masze. am momentidan bavSvs uCndeba ufleba, moiTxovos 

213 ix., Sengelia r, Sengelia e, saojaxo samarTali, Tb, 2009, 130-
132.

uzrunvelyofa saarsebo saxsrebiT. am dros mSoblebis 
valdebuleba bavSvis rCenasTan dakavSirebiT, gardaiqm-
neba saalimento samarTalurTierTobad da am momentidan 
bavSvs uCndeba ufleba, miiRos alimenti im saxiT, rogorc 
es iqneba gaTvaliswinebuli sasamarTlos gadawyvetile-
biT alimentis gadaxdevinebis Sesaxeb. 

kanoni amJamad alimentis odenobis gansazRvras mia-
kuTvnebs sasamarTlos kompetencias. sasamarTlo ki, amas 
gansazRvravs gonivruli da samarTliani Sefasebis safuZ-
velze Svilis normaluri rCena-aRzrdisaTvis aucilebel 
moTxovnaTa farglebSi. am dros gadamwyveti mniSvneloba 
unda mieniWos, agreTve alimentis gadamxdelis xelfasis 
an sxva Semosavlis odenobas. 

mSobels, romelic iTxovs alimentis daniSvnas, awves 
mtkicebis tvirTi im garemoebis dadasturebis, rom aras-
rulwlovani bavSvi imyofeba mis kmayofaze da meore mSo-
beli monawileobas ar Rebulobs bavSvis rCenaSi an am 
ukanasknelis mier gaweuli materialuri daxmarebis ode-
noba arasakmarisia. 

sasamarTlos mier arasrulwlovani SvilisaTvis 
gansazRvruli alimentis odenoba ar aris mudmivi xasi-
aTis. igi SesaZlebelia Seicvalos mxolod sasamarTlos 
gadawyvetilebiT. amisaTvis unda arsebobdes seriozu-
li safuZveli. alimentis odenobis Secvla ganpirobe-
buli unda iyos im garemoebaTa stabilurobiT, romelic 
safuZvlad daedo alimentis Tavdapirveli odenobis 
gansazRvras. es, upirvelesad, gulisxmobs axal garemoe-
baTa warmoSobas, ramac cvlileba unda Seitanos adre 
gansazRvruli alimentis odenobaSi. aseT SemTxvevaSi, 
mosarCele amtkicebs sasamarTlos mier dadgenili ali-
mentis odenobis gazrdis safuZvlad miTiTebul garemoe-
bebs. xolo mopasuxem, Tavis mxriv, unda daamtkicos misi 
Semosavlis odenoba.
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mSobels, romelic aliments uxdis arasrulwlovan 
Svilebs, SeiZleba daekisros monawileoba damatebiT xar-
jebSi, romlebic gamowveulia gansakuTrebuli garemoe-
bebiT (bavSvis mZime avadmyofobiT, dasaxiCrebiT da sxv.), 
Tanaxmad saqarTvelos sk-is 1215-e muxlisa. damatebiTi 
xarjebis dakisrebis moTxovnisas mtkicebis tvirTi ekis-
reba mosarCeles.

qmeduunaro srulwlovani Svilebis sasargeblod ga-
dasaxdeli alimentis odenobas gansazRvraven mSoblebi 
urTierTSeTanxmebiT. praqtikulad, xSir SemTxvevaSi, am 
sakiTxze mSoblebi ver Tanxmdebian. amitom, saWiro xdeba 
saalimento davis gadawyveta sasamarTloSi. qmeduunaro 
srulwlovani Svilebis ufleba mSoblebisagan miiRon 
alimenti warmoiSoba Semdegi garemoebebis arsebobisas, 
romlebic Sedis mtkicebis saganSi:

Svilebis mSoblebisagan STamomavlobiTi warmomav-
loba;

srulwlovani Svilis qmeduunaroba dadgenili sa-
samarTlos kanonier ZalaSi Sesuli gadawyvetilebiT;

materialuri daxmarebis gawevis saWiroeba (arasakma-
risi Semosavali, pensia);

mSoblebsa da Svilebs Soris alimentis odenobaze Se-
Tanxmebis ararseboba.

srulwlovanma Svilma, romelic sarCos moiTxovos 
mSoblebisagan, unda daamtkicos faqti Tavisi qmeduun-
arobisa da materialuri daxmarebis saWiroebis Sesaxeb. 

Tu sarCeli aRZrulia damatebiT xarjebSi monawile-
obis misaRebad, maSin mosarCelem unda daamtkicos dam-
atebiTi xarjebis arsebobis faqti. aseT SemTvevaSi, ma-
terialuri da ojaxuri mdgomareobisa da sxva mizezebis 
arsebobis damadasturebeli mtkicebulebebi unda war-
moadginos orive mxarem, miuxedavad imisa, romeli mxare 
emyareba mas. 

umravles SemTxvevaSi, Svilebi mSoblebisadmi ma-
terialur mxardaWeras nebayoflobiT da Segnebulad 
gamoxataven da es Cveulebriv, saojaxo samarTlebriv 
movaleobad miaCniaT. amitom, igi ar SeiZleba miCneul 
iqnes saalimento valdebulebad, radgan moklebulia 
iZulebis elementebs. arian iseTi Svilebi, romlebsac 
Segnebuli ara aqvT mSoblebisaTvis zrunvisa da mate-
rialuri mxardaWeris movaleoba. aseTi Svilebis mimarT 
kanoni adgens valdebulebas, izrunon mSoblebisaTvis da 
daexmaron maT. aseTi valdebulebis iZulebiTi Sesrule-
ba uzrunvelyofilia sasamarTlos meSveobiT. srulw-
lovan qmedunarian Svilebs evalebaT arCinon TavianTi 
araSromisunariani mSoblebi, romlebsac materialuri 
daxmareba sWirdebaT. Svilebis saalimento valdebulebis 
gansazRvrisas sasamarTlo efuZneba or garemoebas: mSo-
blebis Sromisuunarobasa da materialuri gaWirvebas.

Sromisuunaro mSoblebi, romlebic materialur dax-
marebas saWiroeben TavianTi Svilebisagan uflebamosili 
arian moiTxovon daxmareba Semdegi garemoebebis arsebo-
bisas, romlebic Sedis mtkicebis saganSi:

mSoblebsa da Svilebs Soris STamomavlobiTi warmo-
mavloba;

mSoblis Sromisuunaroba (sapensio asaks miRweva, in-
validoba);

materialuri daxmarebis saWiroebis arseboba;
mSoblebsa da Svilebs Soris alimentis odenobaze 

SeuTanxmebloba;
Svilebis qmedunarianoba.
imis gaTvaliswinebiT, rom alimentis odenoba gan-

isazRvreba myari fuladi TanxiT rogorc mSoblebis, ise 
Svilis realuri materialuri mdgomareobidan gamomdin-
are, mtkicebis saganSi SesaZloa Sevides Semdegi garemoe-
bebi:
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mSoblis materialuri uzrunvelyofis done;
mSoblebisa da Svilebis saxelze ricxuli mudmivi Se-

mosavlis momtani qonebis arseboba;
mudmiv sarCenad myofi sxva pirebis arseboba;
sxva srulwlovani qmedunariani Svilebis yola;
sxva qmeduunaro Svilis yola, romelsac uxdis ali-

ments;
damatebiTi xarjebis arseboba.
Svilebisagan alimentis moTxovnis ufleba ara aqvT 

mSoblebs im SemTxvevaSi, Tu CamorTmeuli aqvT mSoblis 
ufleba, anda Tu sasamarTlo daadgens, rom mSoblebi 
Tavs aridebdnen mSoblis movaleobis Sesrulebas. aRniS-
nuli ganpirobebulia im garemoebiT, rom uflebaCamorT-
meuli mSobeli kargavs SvilTan naTesaobaze damyarebul 
yvela uflebas. mSoblebisaTvis alimentis gadaxdis val-
debulebisagan ganTavisuflebis mizniT Svilebi SeiZleba 
daeyrdnon Semdeg faqtebs:  

mSoblis uflebis CamorTmeva; 
mSoblis movaleobisaTvis Tavis arideba;
mosarCelis mier winaswarganzraxuli danaSaulis Ca-

dena mopasuxis mimarT;
mosarCelis uRirsi saqcielis Cadena ojaxis mimarT.
sasarCelo moTxovnis safuZvlebi damtkicebul unda 

iqnes mosarCelis mier. Tumca, mosarCele ar aris val-
debuli daamtkicos faqti imis Sesaxeb, rom misi srulw-
lovani Svili qmedunariania. im SemTxvevaSi, Tu Svils aqvs 
survili miaRwios sarCelze uaris Tqmis samarTlebriv 
Sedegs, maSin, igia valdebuli amtkicos misi qmeduunaro-
ba. mopasuxes ekisreba valdebuleba amtkicos garemoe-
bebi, romlis safuZvelzec qmedunariani srulwlovani 
Svilebi SeiZleba ganTavisufldnen mSoblebis rCenis mov-
aleobisagan. amitom sasamarTlos eniWeba uflebamosile-
ba gansazRvros saqmeze dasadgeni mtkicebulebebi Tavisi 

Sexedulebisamebr (Segrovebis TvalsazrisiTac) da Semd-
gom Seafasos isini.

aucilebeli mtkicebulebebia:
bavSvis dabadebis mowmoba;
mSoblis sapensio mowmoba an misi piradobis damadas-

turebeli mowmoba;
cnoba gamomuSavebuli Tanxis, Semosavlis an pensiis 

odenobis Sesaxeb;
cnoba ojaxis wevrTa raodenobis Sesaxeb;
mSoblebis qorwinebis mowmoba;
Svilis Semosavlis odenobis damadasturebeli cnoba;
mSoblis uflebis CamorTmevis Sesaxeb kanonier Zala-

Si Sesuli sasamarTlo gadawyvetilebis asli;
sxva werilobiTi mtkicebulebebi. 
rogorc vnaxeT, sasamarTlo mtkicebis procesSi 

monawileobs sxvadasxva subeqtebi da asrulebs Sesabamis 
funqciebs. erTi mxriv, sasamarTlo ikvlevs mxareTa mier 
warmodgenil mtkicebulebebs, sTavazobs mxareebs war-
moadginon damatebiTi mtkicebulebebi, mxareebs daxmare-
bas uwevs mtkicebulebaTa mopovebaSi, afasebs warmodge-
nil mtkicebulebebs da am Sefasebas asaxavs sasamarTlos 
gadawyvetilebaSi. meore mxriv, saqmeSi monawile mxareebi 
warmoadgenen garemoebebis damadasturebel mtkicebule-
bebs, adastureben TavianT samarTlebriv mosazrebebs. 

dabolos, sasamarTlo mtkicebis procesi Sedgeba 
samoqalaqo samarTalurTierTobis sxvadasxva subieqtis 
TanamSromlobiT214. 

zogadad, mtkicebis procesis momwesrigebeli samarT-
lis normebi iyofa saerTo normebad, romlebic Tanabrad 
gamoiyeneba yvela kategoriis saqmeze da specialur 
normebad, romlebic reglamentirebas ukeTebs mtkicebis 
process mxolod calkeuli kategoriis saqmeze. 
214 ix., Справочник по доказыванию в гражданском судопроизводстве, под. 
редакцией Решетниковой И. В, 4-е издание, переработанное, М, 2008, 9.
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§2. mtkicebis tvirTis inovaciuri ganawilebis 
Tavisebureba reketuli qonebis, Tanamdebo-
bis piris, qurduli samyaros wevris, adamianiT 
movaWris, narkotikuli saSualebis gavrcelebis 
xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis Cam-
orTmevisa da saxelmwifosaTvis gadacemasTan 

dakavSirebuli saqmeebis ganxilvis dros

XXI saukunis dasawyisSic ki, korufciam saqarTvelo-
Si moicva iseTi sferoebi, rogorebicaa: ganaTleba, poli-
tika, ekonomika, xelovneba da sxva, ramac moaxdina sazoga-
doebrivi cxovrebis ama Tu im wamyvani sferoebis araTu 
ganviTareba, aramed ukan svla _ regresi.

zemoT aRniSnuli saqmianobisaTvis pasuxs aravin 
agebda, rac gamowveuli iyo saTanado normatiuli aqtebis 
ararsebobiT. saxelmwifoSi ukanono Semosavlebis zrdam 
ganapiroba mis winaaRmdeg brZolis normatiuli aqtis 
miReba. 

saqarTvelos kanonmdeblobis harmonizaciis 
Seuqcevadma procesma ganviTarebuli qveynebis kanonmde-
blobasTan, dRis wesrigSi daayena demokratiuli xelisu-
flebis mier antikorufciuli da antireketuli sakanon-
mdeblo bazis Seqmna. 2004 wlis 24 ivniss saqarTvelos 
parlamentma miiRo kanoni `organizebuli danaSaulisa da 
reketis Sesaxeb~215. saqarTvelos parlamentis mier zemo-
TaRniSnuli kanonis miRebiT cvlilebebi da damatebebi 
iqna Setanili saqarTvelos samoqalaqo saproceso kod-

215 organizebuli danaSaulisa da reketis Sesaxeb saqarTvelos 
kanoni (parlamentis uwyebani, #2354-rs, 2004).

eqsSi. saqarTvelos samoqalaqo saproceso kodeqsSi 2005 
wlis 20 dekembers ZalaSi Sevida XLIV1 Tavi, romelic Se-
exeba reketuli qonebis, Tanamdebobis piris, qurduli 
samyaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa da 
saxelmwifosaTvis gadacemasTan dakavSirebul warmoe-
bas. am TavSi gansazRvrulia ukanono da dausabuTebeli 
qonebis mopovebis arasamarTlebrivi da arasaxelmwifoe-
brivi gzebis aRkveTis RonisZiebebi sasamarTlos meSveo-
biT.

aRniSnuli sakanonmdeblo cvlilebebi gaxda wina 
piroba saqarTveloSi moqmedi kanonmdeblobis harmoni-
zebisa da unificirebisa msoflioSi mimdinare global-
izaciasTan.

upirvelesad, gvinda erTmaneTisagan gavmijnoT 
reketuli qonebis, Tanamdebobis piris, qurduli samyaros 
wevris, adamianiT movaWris, narkotikuli saSualebis 
gavrcelebis xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ qvepunqtiT 
msjavrdebuli piris qonebis CamorTmeva qonebis konfis-
kaciisagan. 

sakonstitucio dacvis sferoSi miRebuli 
gadawyvetilebebidan konstitucionalistebi sagange-
bod gamoyofen sakonstitucio sasamarTlos plenumis 
1997 wlis 21 ivliss miRebul gadawyvetilebas Tbili-
sis didube- CuRureTis raionuli sasamarTlos konsti-
tuciur wardginebaze. raionuli sasamarTlo iTxovda 
saqarTvelos sisxlis samarTlis kodeqsis 23-e da 96-e 
muxlebSi damatebiT sasjelad SemoRebuli `qonebis 
konfiskaciis~ gauqmebas saqarTvelos konstituciis 
21-e muxlTan mimarTebiT. saqarTvelos sakonstitucio 
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sasamarTlos 1997 wlis 21 ivlisis gadawyvetilebiT, 
arakonstituciurad iqna cnobili sisxlis samarTlis 
kodeqsis 23-e muxlis mexuTe nawilis pirveli qvepunqti 
da amave kodeqsis 96-e muxlis meore nawilis sanqciis is 
monakveTi, romelSic damatebiTi sasjelis saxiT gaT-
valiswinebuli iyo qonebis konfiskacia. 

`konfiskacias, rogorc damatebiT sasjels, rodi 
uaryofs yvela qveyana. kriminalistebis nawili mas sru-
liad misaReb movlenad miiCnevs. maTi azriT, es sasjelis 
saxea da, maSasadame, igi yovelTvis dakavSirebuli dana-
Saulis Camden pirTan~.216 

konfiskacia saqarTvelos sakonstitucio sasamarT-
lom ganmarta, rogorc msjavrdebulis piradi sakuTrebis 
_ mTeli qonebis an misi nawilis iZulebiTi usasyidlo 
CamorTmeva. saqarTvelos sakonstitucio sasamarTlos 
msjelobis sagani iyo konfiskacia imgvari SinaarsiT, 
rodesac dasaSvebi iyo damnaSavisaTvis mTeli qonebis Cam-
orTmeva, Tundac, igi kanonieri gziT yofiliyo SeZenili 
da ara korufciuli an sxvagvari danaSaulis Sedegad. Ca-
denil danaSaulsa da sasjelis am saxes Soris darRveuli 
iyo kavSiri. 

saxelmwifos ufleba aqvs gauwios kontroli, anu 
zedamxedveloba sakuTrebis gamoyenebas, raTa ganax-
orcielos danaSaulis winaaRmdeg brZola. ukanono 
da dausabuTebeli qonebis CamorTmeva miznad isaxavs 
saerTo-saxelmwifoebriv interess - SeizRudos saeW-
vo warmoSobis qonebisa da finansuri saSualebebis 
samoqalaqo brunva. saqarTvelo dRes, evropul in-
stitutebSi integraciisaken miiswrafvis, romlis wi-
napirobasac warmoadgens saqarTvelos samarTlebri-
vi sivrcis evropul standartebTan SesabamisobaSi 

216 ix., zoiZe b, sakonstitucio kontroli da RirebulebaTa wes-
rigi saqarTveloSi, Tb, 2007, 120.

moyvana217. 
sakuTrebis ufleba erT-erTi amosavali wertilia ev-

ropul samarTlebriv sivrceSi da ganmtkicebulia evros-
abWos mier aRiarebuli samarTliT. sakuTrebis ufleba 
adamianis fundamentur uflebaTa ricxvs miekuTvneba, 
romlis gareSec SeuZlebelia demokratiuli saxelmwi-
fos arseboba218. `subieqtis ufleba SeiZleba arsebobdes, 
rogorc wesi, ̀ adamianis miRma arsebul~219 nebismier ̀ qone-
baze~. `qoneba~ upirveles yovlisa, adamianis pirovnulo-
bisagan imijneba da masSi moiazreba yvelaferi, is razec 
SesaZlebelia adamianis nebis zemoqmedeba. `qoneba~ aris 
nivTi, anu `araTavisufal~ Tu `aragonier~ bunebas mikuT-
vnebuli, materialuri (sxeulebrivi) da, amave dros, ada-
mianis nebas damorCilebuli sagani. qonebad ganixileba, 
aseve qonebrivi ufleba, romelic, Tavis mxriv, SeiZleba 
arsebobdes nivTze an aramaterialur sikeTeze~.220 mniS-
vnelovania sakuTrebis reglamentacia – uflebis Sinaar-
si, komponenti da SezRudvis safuZvlebi. gansakuTrebiT 
mniSvnelovania saqarTvelos kanonmdeblobis ganmarteba 
adamianis uflebaTa evropuli standartebiT, rac xels 
Seuwyobs evropuli konvenciiT, evropuli sasamarTlos 
precedentuli samarTliTa da saqarTvelos kanonmde-
blobiT gaTvaliswinebuli adamianis uflebaTa dacvis 

217 Sead. kaxniaSvili a, saqarTvelos kanonmdeblobis Sesabamiso-
ba evrokonvenciasTan. Tb, 2002, 120.
218 ix., cnobilaZe i, da sxvebi, sakuTrebis ufleba saqarTveloSi, 
redaqtori xideSeli T, CxeiZe g, Tb, 2007, 4.
219 `…außerhalb des Menschen stehenden…~ix., Kohler, Urheberrecht an 
Schriftwerken und Verlagsrecht, Stuttgart, 1907 (Neudruck: Aalen, 1980). Co-
ing, Europäisches, Privatrecht II, 19. Jahrhundert 1985 , §43 III, 274. vuTiTeb: 
kereseliZe d, kerZo samarTlis uzogadesi sistemuri cnebebi, 
Tb, 2009, 70. mixedviT.
220 ix., kereseliZe d, kerZo samarTlis uzogadesi sistemuri cne-
bebi, Tb, 2009, 183-184.
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standartebis harmonizebas.
adamianis uflebaTa evropuli standartebiT saqarT-

velos kanonmdeblobis ganmarteba gansakuTrebiT mniS-
vnelovania saqarTvelos konstituciasTan mimarTebiT. 
konstituciur debulebaTa ganmartebas adamianis ufle-
baTa evropuli konvenciis mixedviT, xels uwyobs saqarT-
velos konstituciisa da evropuli konvenciis debuleba-
Ta msgavseba. amis sailustraciod SeiZleba iseTi uflebis 
regulirebis sakiTxis moSvelieba, rogoricaa sakuTrebis 
ufleba. adamianis uflebaTa evropuli konvenciis pirve-
li damatebiTi oqmi ar zRudavs maRalxelSemkvrel sax-
elwifoebs uzrunvelyon iseTi kanonebis SemoReba, rom-
lebic maT aucileblad miaCniaT sakuTrebis gamoyenebaze 
kontrolis gansaxorcieleblad, saerTo interesebidan 
gamomdinare. adamianis uflebaTa evropuli konvenciis 
pirveli damatebiTi oqmis pirveli muxli Sedgeba sami 
nawilisagan. pirveli nawili zogadi xasiaTisaa da adgens, 
rom sakuTrebis ufleba daculi unda iyos yvelasaTvis; 
meore nawiliT gansazRvrulia is SemTxvevebi da piro-
bebi, rodesac sakuTrebis uflebis SezRudva dasaSvebia, 
rac nakarnaxevi unda iyos sazogadoebis interesebiTa 
da im pirobebiT, romlebic gaTvaliswinebulia kanoniTa 
da saerTaSoriso samarTlis zogadi principebiT; mesame 
nawili deklaraciulad adgens, rom saxelmwifoebi sarge-
bloben uflebiT, gamoiyenon maTTvis sasurveli kanonebi 
gadasaxadebis gadaxdis uzrunvelsayofad221. muxlis dis-
pozicia adgens, rom mxolod sazogadoebrivi saWiroe-
bisaTvis SeiZleba CamorTmeul iqnes sakuTreba kanoniTa 
da saerTaSoriso samarTlis zogadi principebiT gaT-

221 ix., TomaZe d, sagadasaxado valdebulebebi da sakuTrebis 
ufleba _ evropuli sasamarTlos xedva, adamianis uflebaTa 
dacvis konstituciuri da saerTaSoriso meqanizmebi statiaTa 
krebuli, redaqtori korkelia k, Tb, 2010, 39.

valiswinebuli pirobebis dacviT222. amdenad, imisaTvis 
rom, marTlzomierad CaiTvalos sakuTrebis SezRudva, 
man unda daakmayofilos sami piroba, kerZod: a) adamianis 
uflebaTa SezRudva unda iyos kanoniT gansazRvruli; b) 
emsaxurebodes kanonier mizans; da g) iyos aucilebeli 
sazogadoebisaTvis. rogorc vxedavT, adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli konvenciis pirve-
li damatebiTi oqmis pirveli muxli adgens sakuTrebis 
uflebis SezRudvis dasaSveb farglebs da iTvaliswinebs 
masSi Camoyalibebul uflebaTa da TavisuflebaTa mar-
Tlzomieri SezRudvis SesaZleblobas saxelmwifos mier. 

msgavsad adamianis uflebaTa evropuli konvenciisa, 
saqarTvelos konstituciis 21-e muxlis meore punqti 
iZleva sakuTrebis uflebis SinaarsSi SeWris ufle-
bamosilebas223. aRniSnuli muxli relatiuri xasiaTisaa 
da Sesabamisad, ar warmoadgens Semakvebel normas reket-
uli qonebis, Tanamdebobis piris, qurduli samyaros 
wevris, adamianiT movaWris, narkotikuli saSualebis 
gavrcelebis xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ qvepunqtiT 
msjavrdebuli piris qonebis CamorTmevis SemTxvevisaT-
vis. konstituciis 21-e muxliT daculi ufleba TavisTav-
Si aerTianebs sakuTrebas, rogorc institutis garantias 
da sakuTrebas, rogorc subieqtis uflebis garantias. 

saqarTvelos konstituciis aRniSnuli debulebiT 
gaTvaliswinebuli sakuTrebis uflebis xelSeuxebloba 
damokidebulia Tavad sakuTrebis warmoSobis kanoniere-
baze, sxva sityvebiT, rom vTqvaT, aRniSnuli debulebebiT 
222 European Convention of Human Rights and fundamental Freedoms (1950, 
1952) <http://www.conventions.coe.int/Treaty/en/Treaties/Html/005.htm>  
(28.03.2012).
223 ix., Tanamedrove sakorporacio samarTlis Teoriuli da 
praqtikuli sakiTxebi, TinaTin wereTlis saxelobis saxelmwi-
fosa da samarTlis instituti, Tb, 2009, 99. 
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daculia mxolod kanonierad mopovebuli sakuTreba. Tu 
sakuTreba mopovebulia aramarTlzomierad, dausabuTe-
blad da mopasuxe mxare ver SesZlebs Sesabamisi mtkiceb-
ulebebiT daadasturos sadavo qonebis SeZenis marTlzo-
miereba, miiCneva, rom aseTi sakuTreba ver iqneba daculi 
saqarTvelos konstituciis 21-e muxlis debulebiT. 

reketuli qonebis, Tanamdebobis piris, qurduli sa-
myaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa da 
saxelmwifosaTvis gadacemasTan dakavSirebuli debule-
bebi ar unda iqnes miCneuli adamianis uflebaTa dacvis da-
bal standartad. aRniSnuli debulebebi unda ganimartos 
evropuli standartebis mixedviT, `winaaRmdeg SemTxveva-
Si, SeiZleba kanonmdeblobis normebis ̀ Sinaarsi~ CamorCes 
evropuli standartebiT dacul uflebaTa Sinaarss, ro-
melic sul ufro viTardeba adamianis uflebaTa dacvis 
standartebis zrdasTan erTad224.~ `adamianis uflebaTa 
evropuli standartebis mixedviT kanonmdeblobis deb-
ulebebis ganmartebis erT-erTi ganmapirobebeli faqto-
ria is, rom evropuli konvencia aRiarebulia `cocxal~ 
dokumentad, rac imas moiazrebs, rom konvenciis debule-
bebi unda ganimartos sazogadoebriv cnobierebaSi momx-
dari cvlilebebis Sesabamisad. evropuli konvenciis Se-
sabamisi debulebebi ar zRudavs saxelmwifos uflebas 
gamoiyenos iseTi kanonebi, romelTac igi saWirod miiC-
nevs imisaTvis, rom gaakontrolos sakuTrebis gamoy-
eneba saerTo interesebis Sesabamisad an uzrunvelyos 
gadasaxadebis, Senatanebis, an jarimis gadaxdis mokreba. 

224 ix., konstantine k, evropuli standartebis integraciisaken: 
adamianis uflebaTa evropuli konvencia da saqarTvelos ga-
mocdileba, Tb, 2008, 48. 

sxva SemTxvevaSi, anu qonebis CamorTmevis SeuZleblobis 
SemTxvevaSi, Seryeuli iqneboda saxelmwifos, rogorc 
kanonierebaze zedamxedveli mmarTvelobiTi aparatis 
daniSnuleba da amocanebi, ris Sedegadac saxelmwifo ve-
Rar SesZlebda Tavisi miznebis efeqtur ganxorcielebas 
da kanonierebisa da marTlwesrigis dacvas225~.

am kategoriis saqmeze gadawyvetilebis miRebisas 
sasurvelia gamoyenebul iqnes evropuli sasamarTlos 
precedentuli samarTali da Sidasaxelmwifoebriv nor-
matiul aqtTan erTad gadawyvetileba dasabuTdes adami-
anis uflebaTa evropuli standartebiT. gadawyvetileba 
amgvari dasabuTebiT ufro damajerebeli iqneba procesis 
monawile mxarisaTvis, miuxedavad imisa, mis sasargeblod 
aris Tu ara es gadawyvetileba gamotanili226. marTlmsa-
julebis ganxorcielebisas adamianis uflebaTa evropu-
li standartebis gamoyeneba yvela mxaris interesebSia da 
misi meSveobiT SesaZlebelia sasamarTlo dava gadawydes 
samarTlianad, droulad da daixarjos naklebi resurse-
bi rogorc procesis monawile mxareebis, ise sasamarTlo-
sa da saxelmwifos mierac.

adamianis uflebaTa da ZiriTad TavisuflebaTa dac-
vis evropuli konvenciis pirveli damatebiTi oqmis pirve-
li muxli yovel fizikur an/da iuridiul pirs uflebas 
aniWebs, Seuferxeblad isargeblos Tavisi sakuTrebiT 
da misi CamorTmeva mxolod sazogadoebrivi saWiroebi-
saTvisaa gaTvaliswinebuli. sagulisxmoa, rom evropuli 
konvencia ar krZalavs qonebis CamorTmevas, Tu mizani 
sazogadoebrivi interesia, gamoyenebuli zoma aris mar-
225 ix., konstantine k, rogor vuzrunvelvyoT saqarTveloSi ada-
mianis uflebaTa dacva evropuli standartebiT, Tb, 2010, 33.
226 ix., Polakiewiz J, The Implementation of the ECHR and the Decision of the 
Strasburg Court in Western Europe: An Evaluation, The Domestic Implemen-
tation of the European Convention of Human Rights in Eastern and Western 
Europe 1992, 160.
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Tlzomieri (emyareba kanons da saerTaSoriso samarTlis 
zogad principebs) an, gamoyenebuli zoma miznis miRwe-
vis proporciulia, anu konkretul pirsa da sazogadoe-
briv interesTa Soris Tanafardobaa daculi. evropuli 
konvenciis pirveli damatebiTi oqmis pirveli muxlis 
meore abzaciT gaTvaliswinebulia ara mxolod piris sa-
kuTrebis uflebis SezRudva, aramed saxelmwifos ufleba 
- sakuTari SexedulebiT, `saerTo interesebis~ Sesabamis-
ad, ganaxorcielos pirTa mier sakuTrebiT sargeblobaze 
kontroli. 

zemoT aRniSnuli iZleva saSulebas vamtkicoT, rom 
saqarTvelos konstitucia da sxva sakanonmdeblo da 
kanonqvemdebare aqtebi, Tu saerTaSoriso konvenciebi 
icavs mxolod kanonierad mopovebul sakuTrebas. sa-
kuTrebis ufleba SeiZleba SeizRudos sajaro interese-
bidan gamomdinare da mis absolutur uflebad miCneva Se-
fardebiTia. amdenad, yovel konkretul SemTxvevaSi, unda 
gaimijnos, mniSvnelovani sazogadoebrivi moTxovnilebis 
aucilebeli dakmayofileba da konkretuli piris sa-
kuTrebis ufleba. 

reketuli qonebis, Tanamdebobis piris, qurduli sa-
myaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisxlis 
samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ qve-
punqtiT msjavrdebuli piris qonebis CamorTmeva ar ewi-
naaRmdegeba evropul standartebs. aRniSnuli samarTal-
warmoebisas adamianis uflebaTa evropuli konvenciis 
gamoyenebas, ZiriTadad, fsiqologiuri mniSvneloba aqvs. 
Tu sasamarTlo saqmis gadasawyvetad, Sidasaxelmwifoe-
briv normatiul aqtTan erTad, iyenebs adamianis ufle-
baTa evropul konvencias, igi miRebul gadawyvetilebas 
matebs avtoritetulobas. aseT SemTxvevaSi, naklebad sa-
varaudoa procesis mxarem eWvi Seitanos imaSi, rom adami-

anis uflebaTa evropuli konvencia araefeqtianad icavs 
mis uflebebs. 

problema gacilebiT Sors midis, rodesac fizikuri 
pirisa da kerZo samarTlis iuridiuli piris mier SeZenili 
qoneba aRmoCndeba reketuli an dausabuTebeli da SemZeni 
am faqtis mimarT keTilsindisieria. aRniSnuli inovaciis 
Sesaxeb saqarTvelos jer-jerobiT ar gaaCnia sasamarT-
lo praqtika reketuli qonebis, Tanamdebobis piris, qur-
duli samyaros wevris, adamianiT movaWris, narkotikuli 
saSualebis gavrcelebis xelSemwyobis an saqarTvelos 
sisxlis samarTlis kodeqsis 194-e muxlis mesame nawilis 
`g~ qvepunqtiT msjavrdebuli piris qonebis CamorTmevis 
imgvari samarTalurTierTobis mosawesrigeblad, rode-
sac saxezea SemZenis keTilsindisierebis Sesaxeb zogadi 
daTqma. am mxriv, saqarTveloSi arsebuli Teoriul-praq-
tikuli sakiTxebis inovaciuri, Tundac droebiTi xasi-
aTis gaurkvevloba, sainteresoa evropeli kanonmdeblis 
kuTxiTac da ra Tqma unda postkomunisturi blokis qvey-
nebisaTvis. 

`ganviTarebuli qveynebis samarTalSi keTilsindi-
siereba warmoadgens mTeli samoqalaqo brunvis prin-
cips. samoqalaqo brunvis simyare da stabiluroba misi 
monawileebis keTilsindisierebazea damokidebuli227~. 
keTilsindisierebis amosavali wertilia saqarTvelos 
samoqalaqo kodeqsis me-8 muxlis mesame nawili: `samar-
Tlebrivi urTierTobis monawileni valdebulni arian 
keTilsindisierad ganaxorcielon TavianTi uflebebi 
da movaleobani~. rogorc vxedavT, `keTilsindisiereba 
warmogvidgeba, rogorc valdebulebiTi samarTlis, ise 
mTlianad kerZo samarTlis umniSvnelovanes, warmmarT-
vel normad da igi gamoiyeneba xelSekrulebis dadebis, 
misi namdvilobis da xelSekrulebis ganmartebis mizniT. 

227 ix., ZlieriSvili z, valdebulebis Sesruleba, Tb, 2006, 13.
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faqtobrivad, keTilsindisierebis qcevis standarti vr-
celdeba mTlianad kerZo samarTalze228.~ keTilsindis-
iereba valdebulebis Sesrulebis dros pozitiuri gage-
biT gamoiyeneba, romlis Tanaxmad, brunvis monawilis 
valdebuleba emyareba im sinamdviles, romelic misTvis 
cnobilia.229. magaliTad, qarTuli samoqalaqo kodeqsis 
Taviseburebas warmoadgens keTilsindisieri SemZenis 
uflebrivi mdgomareobis detaluri mowesrigeba. am mxriv 
igi Tanamedrove evropul kerZo samarTalTan sruli har-
monizaciiT gamoirCeva. mTavari qonebis mesakuTrisa da 
keTilsindisieri SemZenis interesebis samarTliani ba-
lansirebaa. samoqalaqo kodeqsi am sakiTxs wyvets ara 
marto brunvis konkretuli monawilis interesebidan 
gamomdinare, aramed sajaro wesrigis stabilurobis in-
teresebis gaTvaliswinebiT. doqtrinisaTvis amosavalia 
keTilsindiseri samoqalaqo brunva, rasac safuZvels 
uyris moqmedi samoqalaqo kodeqsi. brunvis keTilsindi-
siereba am brunvis monawileTa keTilsindisierebaa, es 
ki gulisxmobs brunvis monawileebisadmi sandoobas. es 
sruliadac ar niSnavs urTierTobis monawileTa mxridan 
erTmaneTis mimarT TvaldaxuWul ndobas. igi aucile-
blad gulisxmobs windaxedulobis gonivrul masStabs, 
romlis ignorirebamac SeiZleba brunvis monawile ara-
keTilsindisier monawiled aqcios da samarTliT daculi 
sferos miRma datovos. 

daismis kiTxva: rogor unda gadawydes mesakuTrisa da 
keTilsindisieri SemZenis interesTa konfliqtis sakiTxi 
reketuli qonebis, Tanamdebobis piris, qurduli samyaros 
228 dawvrilebiT ix. ioseliani a, keTilsindisierebis princi-
pi saxelSekrulebo samarTalSi, SedarebiT – samarTlebrivi 
gamokvleva, Jurn. `qarTuli samarTlis mimoxilva~, special-
uri gamoSveba, Tb, 2007, 13-72. 
229 ix., ZlieriSvili z, valdebulebis Sesruleba mesame piris 
mier, Tb, 2005, 13, 14.

wevris, adamianiT movaWris, narkotikuli saSualebis 
gavrcelebis xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ qvepunqtiT 
msjavrdebuli piris qonebis SeZenis SemTxvevaSi?

am SemTxvevaSi, ar unda Seiqmnas problema keTilsindi-
sierebis principis farTod ganmartebasa da gamoyenebaSi. 
gamosavali am dros struqturuli disbalansis aRdge-
naSi unda veZeboT, upiratesoba unda mieniWos keTisindi-
sierebis qcevis standarts, morals, ndobas - es swored 
is prioritetebia, romlebsac gansazRvravs Tavad mova-
leoba - davicvaT kerZo avtonomiis farglebSi dadebuli 
garigebebi. kerZo avtonomiis farglebSi dadebuli ga-
rigebebis arsebobis pirobebSi daculi unda iqnes xelSek-
rulebis monawile susti mxaris interesi Tavad garigebis 
mimarT da keTilsindisieri SemZenis arsebobis SemTxveva-
Si, socialuri Tanasworobis aRdgenisaken swrafvisas ar 
unda dagvaviwydes susti mxaris interesebis dacva230. 

`organizebuli danaSaulisa da reketis Sesaxeb~2004 
wlis 24 ivnisis saqarTvelos kanoni samoqalaqo kode-
qsTan mimarTebaSi specialuri da axali kanonia, romlis 
mizania, xeli Seuwyos organizebuli danaSaulis, qurdu-
li samyaros da reketis winaaRmdeg brZolas da Tavidan 
acilebas, agreTve qurduli samyaros wevrebis winaaRmdeg 
brZolas kerZo, sazogadoebrivi da saxelmwifo intere-
sebis dasacavad. mocemul SemTxvevaSi, mniSvnelovania sa-
jaro wesrigis dacva. `sajaro wesrigis cneba samoqalaqo 
kodeqsSi moralur imperativebTanaa dakavSirebuli. 
sajaro wesrigi xels uwyobs zneobrivi da samarTliani 
samoqalaqo brunvis damkvidrebas. sajaro wesrigis dar-
RveviT ilaxeba ara mxolod vinmes kerZo interesebi, ar-
230 ix., Cherednychenko Olha, Fundamental Rights, Contract Law and the Pro-
tection of the Weaker Party. A Comparative Analysis of the Constutionalisation 
of the Contract Law, with Emphasis on Risky Financial Transactions. Vol. 5, 
European Law Publishers, 2007, 4, 5.  
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amed sajaro interesebi. es imitom, rom sajaro wesrigiT 
daculi sikeTe sazogado faseulobisaa da misi darRveva 
Zirs uTxris sazogadoebis arsebobis safuZvlebs. saqa-
rTvelos samoqalaqo kodeqsis 54-e muxli baTilad miiC-
nevs am wesrigis sawinaaRmdego garigebas. aqedan aSkara 
xdeba, rom samoqalaqo brunvis Tavisufleba SeboWilia 
da garkveuli sazogadoebrivi interesebis farglebSia 
moqceuli. maSasadame, yofila urTierobani, rac ar Sei-
Zleba iyos mxolod kerZo avtonomiis saqme~.231 samoqalaqo 
brunvis mniSvnelovani Tavisebureba is aris, rom yoveli 
mxare SeiZleba iyos im tvirTis matarebeli, romlis zid-
vac mas SeuZlia. roca mtkicdeba, rom igi uZluria zidos 
es tvirTi, pasuxismgeblobis sakiTxic ixsneba. 

zemoT moyvanil samarTlis normebSi erTmaneTis 
pirispir dgas sajaro wesrigi da keTilsindisieri SemZe-
ni. rogorc ukve aRiniSna, maTi mdgomareoba arsebiTad 
gansxvavebulia. nivTis SemZenis bed-iRbali mTlianadaa 
damokidebuli gamsxviseblis samarTlebriv mdgomareo-
basa da sakuTar windaxedulobaze. Tu aRmoCndeba gamsx-
visebeli reketiri, Tanamdebobis piri, adamianiT movaW-
re, narkotikuli saSualebis gavrcelebis xelSemwyobi, 
saqarTvelos sisxlis samarTlis kodeqsis 194-e muxlis 
mesame nawilis `g~ qvepunqtiT msjavrdebuli piri, qurdu-
li samyaros wevri – mxolod SemZenis keTilsindisireba 
ver gaxdeba misi uflebis dacvis iaraRi. aq gadamwyvetia 
keTilsindisieri SemZenisa da sajaro wesrigis interesTa 
samarTliani balansireba, rac yovel konkretul SemTx-
vevaSi vfiqrob, sasamarTlos Sefasebis sagani unda iyos. 
Tuki sakuTrebis uflebas gavafetiSebT cxadia, gagvi-
Wirdeba im sinamdvilisadmi Segueba, rodesac masze ver 
231 ix., Cherednychenko Olha, Fundamental Rights, Contract Law and the Pro-
tection of the Weaker Party. A Comparative Analysis of the Constutionalisation 
of the Contract Law, with Emphasis on Risky Financial Transactions. Vol. 5, 
European Law Publishers, 2007, 206, 207.

imarjvebs keTilsindiseri SemZeni. ratom unda daiCagros 
SemZeni. gana is, risi SeZenis safuZvelic xarveziani araa, 
SeiZleba sabolood gaqarwyldes? gana SeZenis obieq-
turi safuZveli ar aris am SeZenis namdvilobis garanti? 
Tumca, aq marto subieqturi neba-keTilsindisiereba ara 
gvaqvs saxeze, gadamwyveti mniSvnelobisaa obieqturi neba 
sajaro wesrigisa. mokled, es is SemTxvevaa, rodesac sa-
jaro wesrigi asworebs obieqturis nakls. 

amdenad, sakuTrebis uflebis nebismieri xelyofa 
unda emsaxurebodes sajaro an saerTo interesebiT gan-
pirobebul kanonier miznebs. amasTan, SenarCunebul unda 
iqnes samarTliani balansi sazogadoebis saerTo intere-
sebsa da piris fundamentur uflebaTa dacvis moTxovnebs 
Soris. kanoni ar iTvaliswinebs iseT uTansworobas, rom-
lis Sedegadac pirs SeiZleba TviTneburad da usamarT-
lod CamoerTvas qoneba meore piris sasargeblod. sa-
kuTrebis xelyofis dasaSvebad aRiarebisaTvis, is ara 
marto sajaro interesiT ganpirobebul kanonier mizans 
unda emsaxurebodes, aramed, aseve, unda arsebobdes 
gonivruli proporciuloba gamoyenebul saSualebebsa 
da misaRwev mizans Soris. samarTlianad unda dabalansdes 
sazogadoebis saerTo interesis moTxovnebi da piris fun-
damenturi uflebebis dacvis moTxovnebi. danaSulebrivi 
gziT mopovebuli TanxebiT qonebis SeZenis winaaRmdeg 
zomebis miReba es aris kontroli qonebiT sargeblobaze. 
danaSaulebrivi gziT SeZenil qonebaze kontrolis miza-
nia sajaro cxovrebis ganTavisufleba kriminaluri avto-
ritetebis gavlenisagan da saxelmwifoSi demokratiuli 
wyobilebis dacva. 

saqarTvelos ssk-is 3565 muxlis pirveli nawilis 
Tanaxmad, Tu sasamarTlo 3563 muxlis Sesabamisad, Tanam-
debobis piris an Tanamdebobis pirTan dakavSirebuli 
piris qonebas cnobs ukanonod, an dausabuTeblad, ase-
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Ti qoneba mesame pirTa kanonieri interesebis dakmayo-
filebis Semdeg gadaecema mis kanonier mesakuTres, xolo 
kanonieri mesakuTris dadgenis SeuZleblobis SemTxveva-
Si _ saxelmwifos. 

saqarTveloSi sakuTrebis uflebis SezRudvas-
Tan dakavSirebiT arsebuli sasamarTlo praqtiki-
dan sainteresoa, saqarTvelos uzenaesi sasamarTlos 
gadawyvetileba k.....s saqmesTan dakavSirebiT. 2007 wlis 
17 oqtombers, saqarTvelos generalurma prokuraturam 
sasarCelo gancxadebiT mimarTa sasamarTlos m. m.....sa da 
z. k....s mimarT da moiTxova, maT mflobelobaSi arsebuli 
qonebis ukanonod an/da dausabuTeblad cnoba da saxelm-
wifos sakuTrebaSi gadacema. mocemul saqmeze saintere-
soa, sasamarTlos mier sakuTrebasTan dakavSirebiT mo-
cemuli ganmartebebi. samoqalaqo kolegiam sargeblobis 
iuridiuli definiciis ararsebobis pirobebSi kanonis 
analogiisa da samarTlis zogad principebze dayrdno-
biT ganmarta, rom sargebloba, mflobelobis msgavsad, 
SeiZleba iyos pirdapiri da arapirdapiri da miiCnia, rom 
qonebiT imgvarad sargebloba sxva pirTa mier, romelic 
qurduli samyaros wevris interesebs Seesabameba, miC-
neuli unda iqnes Tavad qurduli samyaros wevris mier 
ganxorcielebul sargeblobad. sakasacio sasamarTlom 
am saqmeze dasZina, rom sasamarTlo doqtrinisa da sa-
samarTlo praqtikaSi aRiarebuli mosazrebis Tanaxmad, 
`sargebloba~ niSnavs nivTis eqspluatacias, misi sasarge-
blo Tvisebebis gamoyenebas. uzenaesma sasamarTlom mi-
iCnia, rom mocemul SemTxvevaSi, sadavo qoneba pirveli 
damatebiTi oqmis pirveli muxlis moqmedebis farglebSi 
xvdeboda. moxda qonebis xelyofa, vinaidan mesakuTres 
CamoerTva es ukanaskneli da moxda misi saxelmwifosaTvis 
gadacema organizebuli danaSaulisa da reketis Sesaxeb 
saqarTvelos kanoniT gaTvaliswinebuli pirobebis Se-

sabamisad. am SemTxvevaSi, xelyofa, anu CamorTmeva emsax-
ureboda sajaro interesebs, vinaidan dadgenil iqna, rom 
sadavo qoneba mopovebuli iyo danaSaulebrivi gziT. ada-
mianis uflebaTa evropuli konvencia ar krZalavs qonebis 
CamorTmevas, Tu: a) mizani aris sazogadoebrivi interesi; 
b) gamoyenebuli zoma marTlzomieria (emyareba kanons 
da saerTaSoriso samarTlis zogad principebs; g) gamoy-
enebuli zoma miznis miRwevis proporciulia, anu pirsa da 
sazogadoebriv interesebs Soris Tanafardoba daculia. 

reketuli qonebis, Tanamdebobis piris, qurduli sa-
myaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmeva 
da saxelmwifosaTvis gadacema ar warmoadgens sisxlis 
samarTlis kodeqsiT gaTvaliswinebul sasjelTa saxe-sx-
vaobas. aRniSnuli qonebis CamorTmevisaTvis saxeze unda 
iyos uSualo kavSiri dasaxelebuli kategoriis danaSau-
lis Cadenasa da misi Cadenisas SeZenil qonebas Soris, ro-
melic kerZo samarTlebrivi urTierTobiT regulirebul 
sferoSi eqceva mas Semdeg, rac sisxlis samarTlebrivi ga-
naCeni Seva kanonier ZalaSi.

am kategoriis saqmeebze samoqalaqo samarTalwarmoe-
bis wesiT sarCels aRZravs ara fizikuri an kerZo samar-
Tlis iuridiuli piri, aramed prokurori, romelic sa-
samarTloSi gamodis, rogorc saxelmwifo bralmdebeli, 
rac dResmoqmedi qarTuli kanonmdeblobisaTvis inova-
ciaa. amgvari situacia damaxasiaTebeli iyo mxolod ssrk 
samoqalaqo saproceso kodeqsisaTvis (1964w.), romelic 
im droidan moyolebuli dRemde SenarCunebulia ruse-
Tis federaciis samoqalaqo saproceso kodeqsSi, sadac 
mtkicebis valdebulebis subieqtebi arian ara marto mxa-
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reebi232, aramed saqmeSi monawile sxva pirebi233, romlebic 
sargebloben saproceso uflebebiTa da movaleobebiT. 
maT, rogorc iuridiulad dainteresebul subieqtebs 
miniWebuli aqvT uflebebi. am uflebebiT isini aqtiur 
monawileobas Rebuloben samoqalaqo samarTalwarmoeba-
Si, maT SeuZliaT gavlena moaxdinon procesis msvleloba-
sa da ganviTarebaze. saqmeSi monawile pirebi valdebulni 
arian keTilsindisierad isargeblon maTTvis miniWebuli 
uflebebiTa da movaleobebiT. upirtesad, es exeba mesame 
pirebs damoukidebeli sasarCelo moTxovniT da proku-
rorebs234. ramdenadac es ukanasknelebi sargebloben da 
atareben yvela im uflebasa da ekisrebaT yvela is mova-
leoba, rogoric mosarCeles. Sesabamisad, isini valdebu-
li arian daamtkicon garemoebebi, romlebzedac amyare-
ben TavianT moTxovnebs. 

prokurori da sxva pirebi, romlebic sasamarTlos 
mimarTaven sxva pirTa uflebebis dasacavad, aseve sarge-
bloben mosarCelis uflebebiT da atareben valdebule-
bebs. magram im SemTxvevaSi, Tu gancxadeba Setanilia 
konkretuli piris interesebis dasacavad, es piri Tvi-
Ton ebmeba procesSi mosarCelis saxiTa da misi Sesabamisi 
procesualuri uflebebisa da valdebulebebis mTeli 
kompleqsiT. 

aqedan gamomdinare, arasasurveli materialur-
samarTlebrivi Sedegebi, romlebic SeiZleba gamoiwveul 
iqnes saqmis aRZvris iniciatoris mier mtkicebis val-

232 ix., Комментарий к Гражданскому Процессуальному Кодексу РФ, 
под. редакцией Жилин Г. А, Издание Четвертое, переработанное и 
дополнителное, 2008. 99, 100.
233 mesame pirebi, prokurori, pirebi, romlebic sasamarTlos 
mimarTaven sxva pirTa uflebebis dasacavad. iqve: 95, 96. 
234 ix., Комментарий к Гражданскому Процессуальному Кодексу РФ, 
под. редакцией Жилин Г. А, Издание Четвертое, переработанное и 
дополнителное, 2008, 106-118.

debulebebis SeusruleblobiT gavrceldeba mxolod 
mosarCeleze, anu im konkretul pirze, visi uflebis 
dasacavadac iqna aRZruli samoqalaqo saqme235 da ara 
prokurorze. 

ruseTis federaciis samoqalaqo saproceso kodqsis-
agan gansxavevbiT, prokuroris monawileoba saqarTvelos 
samoqalaqo samarTalwarmoebis procesSi mxolod ka-
noniT pirdapir gaTvaliswinebuli garkveuli kategoriis 
davebzea SesaZlebeli. magram gasaTvaliswinebelia TviT 
warmoebis axali saxis inovaciuri xasiaTi ara mxolod 
saqarTvelos kanonmdeblobisaTvis, aramed kontinentur-
evropuli kerZo samarTlis kuTxiTac. aRniSnuli sakiTxi 
imdenad Rrma da yovlismomcvelia naSromis struqturi-
dan gamomdinare masze saubrisagan Tavs vikaveb. prokuro-
ris monawileoba samoqalaqo saqmis ganxilvaSi da misTvis 
sarCelis aRZvris miniWebis uflebamosileba samoqalaqo 
saproceso kodeqsiT gaTvaliswinebul yvela Tavisagan 
ganasxvavebs XLIV1 Tavs. 

germanul samarTalwarmoebaSi prokuroris monaw-
ileoba ZiriTadi saxiT gvxvdeba sisxlis samarTlis saq-
meebze. samoqalaqo saproceso samarTalSi prokuroris 
monawileoba Semoifargleba mxolod ramdenime SemTxve-
viT, kerZod, saqorwino-saojaxo samarTalurTierTobi-
dan gamomdinare saqmeeze (germaniis samoqalaqo saproceso 
kodeqsis §632, §636, §637) magaliTad, qorwinebis baTilad 
cnobis Taobaze sarCeli sasamarTlos waredgineba proku-
roris mier orive meuRlis winaaRmdeg; Tuki, erT-erTi 
maTgani gardacvlilia maSin, cocxlad darCenili meore 
meuRlis winaaRmdeg. iseT SemTxvevbSi, rodesac proku-
rori samarTalwarmoebaSi mxaris statusiT monawileobs, 
mogebuli mxaris sasargeblod xarjebis gadaxda xdeba 

235 ix., Жилин Г. А, Бриков В. В, Ганичева Е. С, и другие. Комментарий к 
Гражданскому Процессуальному Кодексу РФ, М, 2008, 137.
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saxelmwifo xazinidan. amdenad, kontinentur-evropul 
samarTalSi SeiniSneba saerTo samarTlis qveynebis kanon-
mdeblobis recefcia. miuxedavad saproceso kanonmde-
blobiT gaTvaliswinebuli da daculi mxareTa Sejibre-
biTobis principebisa, safrangeTis, germaniis, ruseTis, 
saqarTvelos kanonmdebloba Seicavs, aseve normebs, rom-
lebic xazs usvams e.w. inkviziciuri samarTalwarmoebis 
niSnebis arsebobasac. es gasakviri ar aris, radgan aSkarad 
saxezea SejibrebiTobisa da inkviziciuri procesebis 
daaxloebis gzebi.

reketuli qonebis CamorTmevisa da saxelmwifosaT-
vis gadacemis Taobaze sarCeli SesaZlebelia aRiZras ara 
marto reketuli dajgufebisa da reketiris mimarT, ar-
amed misi ojaxis wevris axlo naTesavis an reketirTan da-
kavSirebuli piris mimarTac.

saqarTvelos ssk-is 3562 muxlis pirveli nawilis 
Tanaxmad, reketuli qonebis, Tanamdebobis piris, qurdu-
li samyaros wevris, adamianiT movaWris, narkotikuli sa-
Sualebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa da 
saxelmwifosaTvis gadacemis Taobaze sarCelis aRZvris 
ufleba aqvs prokurors maT mimarT sasamarTlos ganaCe-
nis kanonier ZalaSi Sesvlidan aTi wlis vadaSi.

normis samarTlebrivi analizi cxadyofs, rom proku-
roris mier samoqalaqo sarCelis aRZvraze vrceldeba 
xandazmuloba. xandazmulobis vada Seadgens aT wels. 
sarCelis wardgenis xadazmuloba iwyeba sisxlis samar-
Tlis wesiT sasamarTlos ganaCenis kanonier ZalaSi Sesv-
lis momentidan da wydeba uflebamosili piris mier samo-
qalaqo sarCelis SetaniT. xandazmulobis aTwliani vadis 
gasvlasTan erTad, prokurors erTmeva ufleba waradgi-
nos samoqalaqo sarCeli. 

Tanamdebobis piris qonebis CamorTmevisa da saxelm-
wifosaTvis gadacemis Taobaze sarCeli SesaZlebelia 
aRiZras ara marto Tanamdebobis piris mimarT, aramed misi 
ojaxis wevris, axlo naTesavis an Tanamdebobis pirTan da-
kavSirebuli piris mimarT saqarTvelos ssk-is 3562 muxlis 
me-3 nawilis Tanaxmad. 

Tanamdebobis pirTan dakavSirebuli piris ganmarte-
bas iZleva amave kodeqsis 3561 muxlis `l~ qvepunqti, rom-
lis Tanaxmad, Tanamdebobis pirTan dakavSirebuli piri 
aris piri, romelsac iuridiuli dokumentaciis safuZ-
velze sakuTrebaSi aqvs qoneba da arsebobs safuZvliani 
eWvi, rom igi mopovebulia Tanamdebobis piris mier an/da 
am qonebiT sargeblobs, mas gankargavs (an gankarga) Tanam-
debobis piri. 

aRniSnuli normis miznebidan gamomdinare, ama Tu im 
piris Tanamdebobis pirTan dakavSirebul pirad miCnevi-
saTvis saWiroa kumulaciuri pirobis arseboba: 

aRniSnul pirs (dakavSirebul pirs) iuridiuli doku-
mentaciis safuZvelze sakuTrebaSi unda hqondes qoneba; 

mosarCeles unda gaaCndes safuZvliani eWvi, rom es 
qoneba mopovebulia Tanamdebobis piris mier an/da am 
qonebiT sargeblobs, mas gankargavs Tanamdebobis piri. 

kanonmdebloba erTmaneTisagan ganasxvavens Tanamde-
bobis piris qonebasa da dausabuTebel qonebas. 

Tanamdebobis piris qonebas warmoadgens Tanamdebo-
bis piris, misi ojaxis wevris, axlo naTesavis an Tanamde-
bobis pirTan dakavSirebuli piris Semosavali, qoneba an 
qonebidan miRebuli Semosavali, romlis marTlzomieri 
saSualebebiT miRebis damadasturebeli sabuTi an sxva 
mtkicebuleba ar arsebobs. 

dausabuTebeli qoneba aris qoneba, agreTve am qone-
bidan miRebuli Semosavali, aqciebi (wili), romlis/
romelTa kanonieri saSualebiT mopovebis damadasture-
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beli dokumentebi Tanamdebobis pirs an dakavSirebul 
pirs ar gaaCnia, an igi mopovebulia ukanono qonebis gasx-
visebis Sedegad miRebuli fuladi saxsrebiT. 

saproceso kanonmdebloba iTvaliswinebs reket-
uli qonebis, Tanamdebobis piris, qurduli samyaros 
wevris, adamianiT movaWris, narkotikuli saSualebis 
gavrcelebis xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ qvepun-
qtiT msjavrdebuli piris qonebis CamorTmevis uzrunve-
lyofis saproceso saSualebebs. 

zemoT miTiTebuli qonebis CamorTmevis Sesaxeb aRZ-
ruli sarCelis uzrunvelyofa aris materialuri kanon-
mdeblobiT daculi uflebebisa da kanonieri interesebis 
realuri ganxorcielebis swrafi da efeqturi saproce-
so-samarTlebrivi garantia. 

sarCelis uzrunvelyofis instituti koncentrire-
bulia saqarTvelos ssk-is 191-e muxlSi, kerZod, im wina-
dadebaSi, romlis Tanaxmad, Tu arsebobs dasabuTebuli 
varaudi, rom uzrunvelyofis RonisZiebaTa miuRebloba 
gaaZnelebs an SeuZlebels gaxdis gadawyvetilebis aR-
srulebas, sasamarTlos gamoaqvs ganCineba sarCelis uz-
runvelyofis Sesaxeb. 

uzrunvelyofis RonisZiebis gamoyenebaze msjelo-
bisas, sasamarTlo, pirvel rigSi, yuradRebas amaxvilebs 
sarCelis uzrunvelyofis safuZvelze, kerZod, samoma-
vlod saqmeze miRebuli gadawyvetilebis aRsrulebis 
gaZnelebis an aRusruleblobis saSiSroebaze. mosarCelem 
unda miuTiTos im konkretuli garemoebebis arseboba, 
romlebic adasturebs varauds, rom uzrunvelyofis 
RonisZiebis miuRebloba gaaZnelebs an SeuZlebels gax-
dis gadawyvetilebis aRsrulebas.

samoqalaqo saproceso kodeqsis 3564 muxli Sei-
cavs specialur danawess sarCelis uzrunvelyofis 

RonisZiebis Sesaxeb gancxadebis savaldebulo wardge-
nis Taobaze, romlis Tanaxmad, Tu arsebobs monacemebi, 
rom reketuli dajgufebis, reketioris, Tanamdebobis 
piris, qurduli samyaros wevris, adamianiT movaWris, 
narkotikuli saSualebis gavrcelebis xelSemwyobis, 
saqarTvelos sisxlis samarTlis kodeqsis 194-e muxlis 
mesame nawilis `g~ qvepunqtiT msjavrdebuli piris, maTi 
ojaxis wevris, axlo naTesavis an reketiorTan, Tanam-
debobis pirTan, qurduli samyaros wevrTan, adamianiT 
movaWresTan, narkotikuli saSualebis gavrcelebis xel-
SemwyobTan an saqarTvelos sisxlis samarTlis kodeqsis 
194-e muxlis mesame nawilis ̀ g~ qvepunqtiT dakavSirebuli 
piris mflobelobaSi arsebul qonebas gadamalaven an dax-
arjaven anda sxvagvarad gaasxviseben prokurori valde-
bulia gancxadebiT mimarTos sasamarTlos qonebaze, maT 
Soris, sabanko angariSebze, yadaRis dadebis Taobaze. mo-
cemul SemTxvevaSi, kanonis norma imperatiuli xasiaTisaa 
da igi gulisxmobs prokuroris valdebulebas gaataros 
sasamarTlo gadawyvetilebis aRsrulebis prevenciuli 
zomebi.

qarTul saaqcio samarTalSi, evropis sakorporacio 
samarTlis msgavsad, gaCnda 531 muxli, romelic sazoga-
doebis mxridan aqciaTa gamosyidvas Seexeba. es is Sem-
Txvevaa, rodesac garkveuli wina pirobebis dadgomisas 
sazogadoeba valdebuli xdeba aqcionerisagan gamoisyi-
dos aqciebi. 2005 wlis 24 ivliss ̀ mewarmeTa Sesaxeb~ kanons 
axali 532 da 533 muxlebi daemata.236 `kanonis axalma normam 
daawesa savaldebulo satendero SeTavazebis da aqciaTa 
savaldebulo gayidvis principi. gansakuTrebuli winaaR-
mdegoba ki, warmoiSva meore normasTan - aqciaTa saval-
debulo miyidvasTan dakavSirebiT. es norma gasaCivrda 

236 gamoqveynebulia: saqarTvelos sakanonmdeblo macne, #1781, 
24.06.2005.
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saqarTvelos sakonstitucio sasamarTloSi, rogorc 
konstituciis sawinaaRmdego norma da 2007 wlis 18 maiss 
sss-s #2/1-370, 282, 390, 402, 405 gadawyvetilebiT arakonsti-
tuciurad iqna cnobili da gauqmda.237 evropis kavSirSi 
moqmedma erTianma direqtivam 2004 wels daadgina aqciaTa 
savaldebulo miyidvis principi saerTo-evropul samar-
Tlebriv sivrceSi238 da wevr saxelmwifoebs 2006 wlamde am 
principis nacionalur kanonmdeblobaSi danergvis val-
debuleba daekisraT239. rogorc Cans, es gaxda imis mizezi, 
rom qarTveli kanonmdebeli ver `Seepua~ am muxlis gau-
qmebas da axali kanoniT aqciaTa savaldebulo miyidvis 
principi mewarmeTa Sesaxeb kanonSi kvlav dadginda~.240 
saqarTvelos samoqalaqo saproceso kodeqss specialuri 
Tavi daemata, romelmac aqciaTa savaldebulo miyidvis 
procedura gansazRvra. mewarmeTa Sesaxeb saqarTvelos 
kanonis 534 muxli aqciaTa savaldebulo miyidvas im Sem-
TxvevaSi iTvaliswinebs, Tu aqciebis SeZenis Sedegad aq-
cioners sakuTrebaSi aqvs saaqcio sazogadoebis xmebis 

237 ix. burduli i, savaldebulo satendero SeTavazeba. aqciaTa 
savaldebulo gayidva: aqciiT miniWebuli uflebis borotad 
gamoyeneba Tu kapitalis bazris ganviTarebis aucilebeli wina 
piroba?!. Jurn. `marTlmsajuleba~, Tb, 2007, #2, 10.
238 Richtlinie 2004/25/EG des Europäischen Parlamentes und des Rates vom 21. 
April 2004 betreffend Übernahmeangebote, ABL. 2004 L, 142-12. vuTiTeb: 
burduli i, saaqcio samarTlis safuZvlebi (germanuli da qar-
Tuli samarTlis magaliTze), Tb, 2010, t. I, 103. mixedviT.
239 Gotschev/Staub, Der Ausschluss von Minderheitsaktionären nach Art. 33 
Börsengesetz und durch aqueeze out merger gemäss Fusionsgesetz, GesKR 
2006, 265. vuTiTeb: burduli i, saaqcio samarTlis safuZvlebi 
(germanuli da qarTuli samarTlis magaliTze), Tb, 2010, t. I, 
103. mixedviT.
240 Sead. burduli i, saaqcio samarTlis safuZvlebi (germanuli 
da qarTuli samarTlis magaliTze), Tb, 2010, t. I, 101-103.

95 procentze meti241. radganac kontrahirebis iZulebis 
ufleba misca kanonmdebelma maJoritar aqcioners, igi 
valdebulia daasabuTos misi aucilebloba. kontra-
hirebis iZuleba es ar aris upirobo ufleba. nebismier 
SemTxvevaSi, maJoritarma aqcionerma jerovani mtkiceb-
ulebebi unda warmoadginos saimisod, rom aqciebis gamo-
syidva aucilebelia saaqcio sazogadoebisaTvis. mokled, 
man unda daasabuTos, rom minoratori aqcioneris arse-
boba `saqmianoba~ mas uqmnis iseT problemebs, romlebic 
sakmarisia aqciaTa gamosyidvisaTvis242. winaaRmdegobebs 
vawydebiT im SemTxvevaSi, Tu reketuli qonebis, Tanamde-
bobis piris, qurduli samyaros wevris, adamianiT movaW-
ris, narkotikuli saSualebis gavrcelebis xelSemwyobis 
an saqarTvelos sisxlis samarTlis kodeqsis 194-e muxlis 
mesame nawilis ̀ g~ qvepunqtiT msjavrdebuli piris qonebas 
Seadgens sazogadoebis aqciaTa swored is xuTi procenti, 
romlis savaldebulo wesiT miyidvac ganxorcielda. am 
SemTxvevaSi, erTmaneTs upirispirdeba myidvelis samar-
Tlebrivi mdgomareoba da sajaro wesrigi. samoqalaqo 
kanonmdebloba sakamaod farTo SesaZleblobebs aZlevs 
mxareebs gansazRvron xelSekrulebis Sinaarsi. calkeul 
SemTxvevebSi es Sinaarsi SeiZleba winaRmdegobaSi modi-
odes kanonTan da konstituciasTanac. saWiroa erTmane-
Tisagan gaimijnos normatiuli da kerZo pirTa avtonomi-
uri neba. marTalia, kerZosamarTlebriv urTierTobebSi 
Sesvla xdeba saxelSekrulebo Tavisuflebis safuZvelze, 
magram am urTierTobis normatiul safuZvels qmnis sax-
elmwifo. normatiuli neba, riTac ganisazRvreba ama Tu im 
urTierTobis Sinaarsi savaldebuloa mxareTaTvis, Tuki 
241 mewarmeTa Sesaxeb saqarTvelos kanoni, saqarTvelos parla-
mentis uwyebani, 1994, #21-#22 (14.03.2008 №5913). 
242 ix., Tanamedrove sakorporacio samarTlis Teoriuli da 
praqtikuli sakiTxebi, TinaTin wereTlis saxelobis saxelmwi-
fosa da samarTlis instituti, Tb, 2009, 109, 110.
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igi ar iTvaliswinebs misgan gadaxvevis kerZo iniciativas. 
`amitomacaa, rom kerZosamarTlebrivi xasiaTis normati-
uli dadgenilebani iseve eqvemdebareba konstituciur 
kontrols, rogorc yvela sxva~243. sazogadoebis aqciaTa 
5 procentis SemZenis (myidvelis) bed-iRbali mTlianadaa 
damokidebuli gamsxviseblis samarTlebriv mdgomareo-
baze. Tu aRmoCndeba sazogadoebis aqciaTa gasxvisebuli 5 
procenti reketuli, Tanamdebobis piris, adamianiT movaW-
ris, narkotikuli saSualebis gavrcelebis xelSemwyobis, 
saqarTvelos sisxlis samarTlis kodeqsis 194-e muxlis 
mesame nawilis `g~qvepunqtiT msjavrdebuli piris, qur-
duli samyaros wevris qoneba, maSin myidvelis uflebebi 
ver iqneba daculi sakuTrebis sayovelTaod aRiarebuli 
postulatiT. amdenad, myidveli dgeba mewarmeTa Sesaxeb 
saqarTvelos kanonis 534 muxliT miniWebuli uflebis gam-
oyenebis riskis qveS. 

Tanamdebobis piris an Tanamdebobis pirTan dakav-
Sirebuli piris qoneba cnobil iqneba dausabuTeblad, 
Tu saqmis warmoebis procesSi mopasuxem sasamarTlos 
ver warudgina qonebis an am qonebis SeZenisTvis saWiro 
finansuri saSualebebis kanonieri gziT mopovebis an am 
qonebaze saqarTvelos kanonmdeblobiT dadgenili ga-
dasaxadebis gadaxdis damadasturebeli dokumentebi. ro-
gorc vxedavT, mopasuxea valdebuli (da ara mosarCele) 
sasamarTlos warudginos mtkicebulebebi Tavisi qonebis 
dasabuTebulobisa da kanonierebis Sesaxeb. Tanamde-
bobis pirisa da masTan dakavSirebuli pirebisaTvis 
dausabuTebeli qonebis CamorTmevisa da saxelmwifosaT-
vis gadacemasTan dakavSirebuli samarTalwarmoebisas, 
gadawyvetilebis gamomtanma sasamarTlom unda imsjelos 

243 ix., Tanamedrove sakorporacio samarTlis Teoriuli da 
praqtikuli sakiTxebi, TinaTin wereTlis saxelobis saxelmwi-
fosa da samarTlis instituti, Tb, 2009, 91, 92.

mxareTa Soris mtkicebis tvirTis ganawilebis Tavise-
burebaze. imis sailustaraciod rogor gaanawila mxareTa 
Soris mtkicebis tvirTi sasamarTlom SeiZleba magali-
Tis moyvana. saqme exeboda dausabuTebeli an/da ukanonod 
cnobili qonebis CamorTmevasa da saxelmwifosaTvis ga-
dacemas. am saqmesTan dakavSirebiT, saapelacio sasamarT-
los mosazrebiT, pirveli instanciis sasamarTlom da-
vis gadasawyvetad gamosayenebeli normebis Sinaarsidan 
gamomdinare, mtkicebis tvirTi mxareTa Soris sworad 
gaanawila. kerZod, mosarCele mxareze gadaitana dausab-
uTebeli qonebis Sesaxeb dasabuTebuli eWvis (sarCelis 
aRZvris safuZvlebi) mtkicebis tvirTi, xolo mopasuxe 
mxares daakisra dasabuTebuli eWvis gaqarwylebis, anu sa-
davo qonebis SeZenis kanonierebis mtkicebis tvirTi244. 

aRniSnuli kategoriis davebSi saqarTvelos samo-
qalaqo saproceso kanonmdeblobiT mtkicebis tvirTi 
gadanawilebulia mosarCelis sasargeblod, anu ivar-
audeba, rom mopasuxis (Tanamdebobis piris) qoneba aris 
dausabuTebeli da mopasuxes ekisreba mtkicebis tvirTi 
sadavo qonebis dasabuTebulobasTan dakavSirebiT. 

mocemuli kategoriis davebSi mosarCeles ekisreba 
mxolod safuZvliani eWvis arsebobis dadasturebis tvir-
Ti, xolo sapirispiro mtkicebis tvirTi sadavo qonebis 
dasabuTebulobasTan dakavSirebiT ekisreba mopasuxe 
mxares. erT-erT saqmeze ganimarta, rom davis sagans war-
moadgenda ra Tanamdebobis pirisa da masTan dakavSireb-
uli pirebisaTvis dausabuTebeli qonebis CamorTmeva da 
saxelmwifosaTvis gadacema, mosarCeles ekisreboda mx-
olod safuZvliani eWvis arsebobis dadasturebis tvir-
Ti, xolo sapirispiro mtkicebis tvirTi sadavo qonebis 

244 Tbilisis saapelacio sasamarTlos 2007 wlis 25 oqtombris 
gadawyvetileba, samoqalaqo saqme #2b/1299-07. xelmisawvdomia 
sasamarTlos arqivSi.
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dasabuTebulobasTan dakavSirebiT, ekisreboda mopasuxe 
mxares. iqidan gamomdinare, rom saqmeSi arsebuli mtkice-
bulebebis safuZvelze, palatam dasabuTebulad miiCnia 
safuZvliani eWvis arseboba maszed, rom sadavo uZravi 
qoneba daaxloebiT 1800000 aSS dolarad iyo SeZenili 
Tanamdebobis piris mier, romelsac ar gaaCnda Tavis mxriv 
am odenobis Tanxis marTlzomieri saSualebiT miRebis 
damadasturebeli sabuTi. sadavo uZravi qonebis dasab-
uTebulobasTan dakavSirebiT mtkicebis tvirTi daekisra 
mopasuxes245. 

rogorc vxedavT, jer iwyeba sisxlis samarTlebrivi 
warmoeba da is mTavrdeba gamamtyunebeli ganaCenis kanon-
ier ZalaSi SesvliT, ise rom araferia naTqvami im qonebis 
bedze, romlis SeZenis arakanonieri gza safuZvlad daedo 
sisxlis samarTlebriv warmoebas. 

amasTan, reketuli qonebis, Tanamdebobis piris, qur-
duli samyaros wevris, adamianiT movaWris, narkotikuli 
saSualebis gavrcelebis xelSemwyobis an saqarTvelos 
sisxlis samarTlis kodeqsis 194-e muxlis mesame nawilis 
`g~ qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa 
da saxelmwifosaTvis gadacemasTan dakavSirebuli war-
moeba xasiaTdeba faqtebis damtkicebis gansxvavebuli 
proceduriT, rac gulisxmobs mxareTa Soris mtkicebis 
tvirTis araTanabarzomier ganawilebas246.

zemoT aRniSnulidan gamomdinare, Tamamad Segvi-
Zlia ganvacxadoT, rom saqme gvaqvs mtkicebis tvirTis 
aratradiciul, araklasikur inovaciur formasTan. igi 

245 Tbilisis saapelacio sasamarTlos 2009 wlis 25 ivnisis 
gadawyvetileba, samoqalaqo saqme #2b/932-09. xelmisawvdomia sa-
samarTlos arqivSi.
246 ix., qiria g, reketuli qonebis an qurduli samyaros wevris 
qonebis CamorTmevisa da saxelmwifosaTvis gadacemasTan daka-
vSirebuli warmoebis komentari saqarTvelos samoqalaqo sap-
roceso kodeqsis mixedviT, Tb, 2006, 34.

warmogvidgeba e.w. Sereuli saxiT. erTi mxriv, saqarT-
velos ssk-is 3563  muxlis meore nawili mosarCeles aval-
debulebs sasamarTloSi warmoadginos mtkicebulebebi 
mopasuxis qonebis reketulobis Taobaze, meore mxriv, 
saqarTvelos ssk-is 3565 muxlis meore nawilis miznidan 
gamomdinare, mtkicebis tvirTis gadatana xdeba mopasux-
eze. mtkicebis tvirTis ganawilebis aratradiciuloba 
ganpirobebulia TviT samarTlebrivi davis Tavisebure-
biT, rac mdgomareobs qonebis, sakuTrebis arasamarT-
lebrivi gziT dauflebaSi. 

samarTalwarmoebaSi moqmedebs prezumfcia, rom-
lis Tanaxmad, mopasuxeze ar SeiZleba gavrceldes pasux-
ismgebloba, Tuki mosarCele ar daamtkicebs garemoebebs, 
romlebic adasturebs mis moTxovnas. marTalia, mtkice-
bulebiTi prezumfcia mosarCeles ar aTavisuflebs mt-
kicebulebebis warmodgenisagan, magram swored prezumf-
ciiT xdeba mtkicebis tvirTis mopasuxeze gadanawileba. 
Sesabamisad, prezumcia warmogvidgeba, rogorc mtkicebis 
saSualeba, `prezumciebis arseboba saWiroa imisaTvis, 
rom urTierTobis monawileebi gaurkvevel, bundovan md-
gomareobaSi ar aRmoCndnen da maTi samarTlebrivi sta-
tusi haerSi ar iyos gamokidebuli~247. prezumfcia aTavi-
suflebs im mxares, romlis sasargeblodac dadgenilia 
prezumfcia, iseTi faqtebis damtkicebisagan, romlebic 
am mxares evaleboda. samarTalwarmoebis zogadi wesebi-
sagan gansxvavebiT, am kategoriis saqmeTa ganxilvisas, 
kerZod, reketuli qonebis, Tanamdebobis piris, qurduli 
samyaros wevris, adamianiT movaWris, narkotikuli saSu-
alebis gavrcelebis xelSemwyobis an saqarTvelos sisx-
lis samarTlis kodeqsis 194-e muxlis mesame nawilis `g~ 
qvepunqtiT msjavrdebuli piris qonebis CamorTmevisa da 

247 ix., Wanturia l, Sesavali samoqalaqo samarTlis zogad nawil-
Si, Tb, 1997, 160.
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saxelmwifosaTvis gadacemasTan dakavSirebuli warmoe-
bisas ar gamoiyeneba prezumfcia. 

mtkicebis tvirTis gadakisreba mopasuxe mxareze xde-
ba, mas Semdeg, rac prokurori ver daamtkicebs qonebis 
reketulobas, ukanonobasa da dausabuTeblobas. 

amrigad, prezumfciis mTavari daniSnuleba _ 
daudasturebeli faqtebis mowinaaRmdege mxaris sasarge-
blod gadawyveta _ aRniSnul warmoebaSi gamoxatulebas 
ar poulobs.  

zemoT aRniSnulidan gamomdinare, SeiZleba Tama-
mad davaskvnaT, rom ganxilul samarTalwarmoebaSi saqme 
gvaqvs saqarTvelos samoqalaqo saproceso kanonmde-
blobisaTvis ucxo samarTlebriv institutTan, romlis 
Taviseburebac mdgomareobs mtkicebis tvirTis araTana-
barzomier ganawilebaSi. 

§3. mxareTa Soris mtkicebis tvirTis inovaci-
uri ganawilebis Tavisebureba piris okupire-
bul teritoriebze akrZaluli ekonomikuri 
saqmianobis ganxorcielebisaTvis msjavrdebul 
pirTan dakavSirebul pirad cnobis Taobaze saq-

mis ganxilvasTan dakavSirebiT

mocemuli paragrafis sakvlevi obieqti samoqalaqo 
saproceso kodeqsSi 2008 wlis 19 dekembers ZalaSi Ses-
uli XLIV2 Tavia, romliTac regulirdeba piris okupire-
bul teritoriebze akrZaluli ekonomikuri saqmianobis 
ganxorcielebisaTvis msjavrdebul pirTan dakavSire-
bul pirad cnobis Taobaze saqmis ganxilvasTan dakav-
Sirebuli warmoeba, rac, Tavis mxriv, dakavSirebulia 
2008 wlis agvistos cnobil movlenebTan. kerZod, ru-
seTis mier araadekvaturi saomari moqmedebis ganxor-
cilebis safuZvelze saqarTvelos teritoriebis oku-
paciis SedegebTan. 

upiratesad aRvniSnavT, rom saqarTvelo aris su-
verenuli, erTiani da ganuyofeli saxelmwifo da mis 
teritoriaze nebismieri sxva saxelmwifos SeiaraRebuli 
Zalebis yofna saqarTvelos saxelmwifos mkafiod da ne-
bayoflobiT gancxadebuli Tanxmobis gareSe, 1907 wlis 
haagis regulaciebis, 1949 wlis Jenevis IV konvenciisa da 
saerTaSoriso CveulebiTi samarTlis normebis Sesabam-
isad, aris suverenuli saxelmwifos teritoriis ukanono 
samxedro okupacia. saqarTvelos mTavrobis mier Tavisi 
teritoriis kontroli problemuria. 90-iani wlebis da-
sawyisSi momxdari movlenebis gamo, saqarTvelos mTavro-
bas ar xelewifeba gaakontrolos Tavisi ori regioni _ 
afxazeTi da cxinvalis regioni (yofili samxreT oseTis 
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avtonomiuri olqis teritoriebi)248. saqarTvelos sax-
elmwifoSi ukanono samxedro okupaciam ganapiroba oku-
pirebuli teritoriebis Sesaxeb normatiuli aqtis miRe-
ba. aRniSnuli kanonis miRebiT cvlilebebi da damatebebi 
iqna Setanili samoqalaqo saproceso da sisxlis samar-
Tlis saproceso kodeqsSi. sakanonmdeblo cvlilebebi 
Seicavs iseT normebs, romlebic gansazRvravs im terito-
riebis statuss, romlebic okupirebulia ruseTis fed-
eraciis samxedro agresiis Sedegad da adgens am terito-
riebis gansakuTrebul samarTlebriv reJims. 

okupirebuli teritoriebis Sesaxeb saqarTvelos kan-
onis me-2 muxlis danawesiT, saqarTveloSi okupirebuli 
teritoriebi da sazRvao zonebia: a) afxazeTis avtonomi-
uri respublikis teritoriebi; b) cxinvalis regioni (yo-
fili samxreT oseTis avtonomiuri olqis teritoriebi); 
g) Sav zRvaze ruseTis federaciasTan saqarTvelos sax-
elmwifo sazRvris mdinare fsoudan samxreTiT mdinare 
enguris Sav zRvasTan Cadinebis administraciuli saz-
Rvris gaswvriv mimdebare sazRvao akvatoriaSi Semavali 
saqarTvelos Sida wylebi da teritoriuli zRva, maTi 
fskeri da wiaRi, romlebzedac saqarTvelo axorcie-
lebs suverenitets, agreTve sazRvao zonebi: mimdebare 
zona, gansakuTrebuli ekonomikuri zona da kontinen-
turi Selfi, sadac saqarTvelo Tavisi kanonmdeblobisa 
da saerTaSoriso samarTlis normebis, kerZod, sazRvao 
samarTlis Sesaxeb, gaeros 1982 wlis konvenciis Sesabamis-
ad, mimdebare zonaSi sargeblobs fiskaluri, sanitaruli, 
saimigracio da sabaJo uflebebiT, xolo gansakuTrebul 
ekonomikur zonaSi da kontinentur Selfze – suverenuli 
uflebebiTa da iurisdiqciiT; d) aRniSnuli tritoriebis 

248 ix., korkelia k, mWedliZe n, nalbandovi a, saqarTvelos kanon-
mdeblobis Sesabamisoba adamianis uflebaTa evropuli konven-
ciisa da misi oqmebis standartebTan, Tb, 2005, 17.

zemoT arsebuli sahaero sivrce.  
okupirebul teritoriebze akrZaluli ekonomikuri 

saqmianobis ganxorcielebisaTvis msjavrdebuli piris 
sakanonmdeblo ganmarteba mocemulia saqarTvelos sisx-
lis samarTlis kodeqsis 3222 muxlSi, romlis Tanaxmad, 
okupirebul teritoriebze akrZaluli ekonomikuri 
saqmianobis ganxorcielebisaTvis msjavrdebuli piria is, 
romelmac okupirebul teritoriebze Caidina okupireb-
uli teritoriebis Sesaxeb saqarTvelos kanoniT akrZal-
uli qmedeba. okupirebul teritoriebze akrZluli saqmi-
anobis sakanonmdeblo CamonaTvali sakmaod farToa da igi 
moicavs: a) nebismier ekonomikur (samewarmeo an arasame-
warmeo) saqmianobas, miuxedavad imisa, xorcieldeba Tu 
ara igi mogebis, Semosavlis an kompensaciis misaRebad, Tu 
aseTi saqmianoba saqarTvelos kanonmdeblobis mixedviT 
saWiroebs Sesabamis licenzias an nebarTvas. avtorizaci-
is an registraciis gavlas an SeTanxmebas aseTis ararse-
bobis SemTxvevaSi; b) samxedro da ormagi daniSnulebis 
produqciis Setanas an/da gamotanas; g) saerTaSoriso 
sahaero, sazRvao da sarkinigzo mimosvlas, agreTve saer-
TaSoriso sagzao satransporto gadazidvas; d) saxelm-
wifo resursebiT sargeblobas; e) fuladi gadaricxvebis 
organizebas; v) am punqtis `a~ - `e~ qvepunqtebiT gaTval-
iswinebuli saqmianobis dafinansebas an raime sxva for-
miT xelSewyobas249. yuradsaRebia am muxlis pirveli qve-
punqtiT gaTvaliswinebuli sagamonakliso SemTxvevebi, 
rasac dasaSvebad miiCnevs okupirebul teritoriebze am 
saqmianobis ganxorcileba mxolod gansakuTrebul SemTx-
vevebSi, specialuri TanxmobiT, romelic gaicema saqarT-
velos mTavrobis samarTlebrivi aqtiT dadgenili wesiT, 
Tu es emsaxureba saqarTvelos saxelmwifo interesebs, 

249 okupirebuli teritoriebis Sesaxeb saqarTvelos kanonis 
me-6 muxlis pirveli punqti, #431, 2008.
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konfliqtis mSvidobiani mogvarebis, deokupaciis an hu-
manitrul miznebs.

okupirebul teritoriebze akrZaluli ekonomikuri 
saqmianobis ganxorcielebisaTvis msjavrdebul pirTan 
dakavSirebuli piris sakanonmdeblo ganmartebas iZleva 
okupirebuli teritoriebis Sesaxeb saqarTvelos kanoni, 
romlis me-6 muxlis me-5 punqtis miznebidan gamomdinare, 
dakavSirebuli piria: a) piri, romelsac am muxlis pirve-
li punqtiT gaTvliswinebuli saqmianobis ganmaxorcie-
lebel pirTan aqvs wili an aqciaTa 5 procentze meti; b) 
piri, romelsac aqvs wili an aqciaTa 25 procentze meti 
am punqtis `a~ qvepunqtiT gansazRvrul pirTan; g) piri, 
romelsac aqvs wili an aqciaTa 50 procentze meti am pun-
qtis `b~ qvepunqtiT gansazRvrul pirTan.

saqarTvelos samoqalaqo saproceso kodeqsis 3568 
muxlis `g~qvepunqtis danawesiT, okupirebul terito-
riebze akrZaluli ekonomikuri saqmianobis ganxor-
cielebisaTvis msjavrdebul pirTan dakavSirebuli piris 
qonebas warmoadgens nebismieri qoneba an am qonebidan 
miRebuli Semosavali. 

amdenad, miTiTebuli samarTlis normebi iTval-
iswinebs rogorc akrZaluli ekonomikuri saqmianobis 
ganxorcielebisaTvis msjavrdebuli pirisaTvis qonebis 
CamorTmevas, ise msjavrdebul pirTan dakavSirebuli 
piris dasjasac, qonebis CamorTmevis gziT. 

saqarTvelos samoqalaqo saproceso kodeqsis XLIV2 
TaviT regulirdeba ara akrZaluli ekonomikuri saqmi-
anobis ganxorcielebisas SeZenili qonebis CamorTmevis 
sakiTxi, aramed akrZaluli ekonomikuri saqmianobis ganx-
orcielebisTvis msjavrdebul pirTan dakavSirebul pi-
rad cnobis sakiTxi. amasTan, sarCeli SeiZleba aRiZras im 
SemTxvevaSi, Tu msjavrdebuli piris mimarT gamotanili 
sasamarTlo gadawyvetilebis aRsruleba ver xerxdeba. am 

kategoriis saqmeebze sarCels aRZravs prokurori, ro-
melic uflebamosilia aRZras sarCeli, Tu okupirebul 
teritoriebze akrZaluli ekonomikuri saqmianobis ganx-
orcielebisaTvis msjavrdebuli piris mimarT gamotani-
li sasamarTlo gadawyvetileba iTvaliswinebs jarimas an 
qonebis CamorTmevas da msjavrdebuli piris mimarT ver 
xerxdeba aRsruleba. rogorc vxedavT, samoqalaqo samar-
Talwarmoeba warmoadgens e.w Sualedur rgols da, Tavis 
mxriv, esaxureba okupirebul teritoriebze akrZaluli 
ekonomikuri saqmianobis ganxorcielebisaTvis msjavrde-
buli piris mimarT gamotanili gadawyvetilebis sxvagvar 
aRsrulebas. 

samoqalaqo samarTalwarmoebis dawyebis wina piro-
bas warmoadgens sisxlis samarTlwarmoebis wesiT damd-
gari kanonier ZalaSi Sesuli ganaCenis arseboba. sisxlis 
samarTlawarmoebis wesiT unda dadgindes piri, romel-
mac Caidina sisxlis samarTlis kodeqsis 3222 muxliT gaT-
valiswinebuli qmedeba, rogoricaa okupirebul terito-
riebze okupirebuli teritoriebis Sesaxeb saqarTvelos 
kanoniT akrZaluli ekonomikuri saqmianoba. 

prokuroris mier samoqalaqo sarCelis aRZvraze vr-
celdeba xandazmulobis aTwliani vada. sarCelis ward-
genis xandazmuloba iwyeba sisxlis samarTlis wesiT sa-
samarTlos ganaCenis kanonier ZalaSi Sesvlis momentidan 
da wydeba uflebamosili piris mier samoqalaqo sarCelis 
SetaniT. xandazmulobis aTwliani vadis gasvlasTan er-
Tad, prokurors erTmeva ufleba waradginos samoqalaqo 
sarCeli. 

winamdebare paragrafSi mimovixilavT mtkicebis 
tvirTis ganawilebas piris okupirebul teritoriebze 
akrZaluli ekonomikuri saqmianobis ganxorcielebi-
saTvis msjavrdebul pirTan dakavSirebul pirad cnobis 
Taobaze saqmis ganxilvis dros, rac ganpirobebulia im 
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garemoebiT, rom gansaxilvel samoqalaqo samarTalwar-
moebaSi mtkicebis tvirTis ganawilebis instituti axali 
SinaarsiT warmogvidgeba. 

samoqalaqo samarTalwarmoebaSi arsebiTi mniSvnelo-
bisaa is, Tu rogori wesiT unda damtkicdes damtkicebas 
daqvemdebarebuli faqtebi, vis ekisreba maTi mtkicebis 
tvirTi. samoqalaqo saproceso kodeqsis me-4 muxliT gaT-
valiswinebuli SejibrebiTobis principis Tanaxmad, mt-
kicebis tvirTi Tanabarzomierad nawildeba mxareTa So-
ris. Sesabamisad, rogorc mosarCele, aseve mopasuxe mxare 
uSualod amtkicebs im garemoebebs, razedac igi amyarebs 
Tavis moTxovnebs Tu Sesagebels. mxareTa Soris mtkicebis 
tvirTi araTanabarzomierad nawildeba piris okupire-
bul teritoriebze akrZaluli ekonomikuri saqmianobis 
ganxorcielebisaTvis msjavrdebul pirTan dakavSirebul 
pirad cnobis Taobaze saqmis ganxilvasTan dakavSirebul 
warmoebaSi. kerZod, saqarTvelos samoqalaqo saproceso 
kodeqsis 3569 muxlis meore nawilis Tanaxmad, mosamarTle 
pirs cnobs okupirebul teritoriebze akrZaluli eko-
nomikuri saqminobis ganxorcielebisaTvis msjavrdebul 
pirTan dakavSirebul pirad, Tu saTanado mtkicebule-
baTa Sefasebis safuZvelze gairkva, rom arsebobs oku-
pirebuli teritoriebis Sesaxeb saqarTvelos kanoniT 
gaTvaliswinebuli safuZvelebi. amave muxlis mesame 
nawilis Tanaxmad, mosarCele valdebulia sasamarTlos 
warudginos mtkicebulebebi mopasuxis okupirebul ter-
itoriebze akrZaluli ekonomikuri saqmianobis ganxor-
cielebisaTvis msjavrdebul pirTan dakavSirebul pi-
rad cnobis Sesaxeb. mosarCele sasarCelo gancxadebaSi 
emyareba mopasuxis braleulobas, magram ar aris valde-
buli igi daamtkicos – arsebobs mopasuxis braleulobis 
prezumfcia da mopasuxe Tavad amtkicebs mis ararsebobas. 
Tavis mxriv, mosarCelisaTvis sakmarisia daeyrdnos mopa-

suxis valdebulebis Seusruleblobas. 
aRniSnulidan gamomdinare, SegviZlia ganvacxadoT, 

rom saqme gvaqvs mtkicebis tvirTis aratradiciul, arak-
lasikur formasTan. igi warmogvidgeba e.w. Sereuli saxiT. 

gansaxilveli kategoriis saqmeebze samarTalwar-
moeba SesaZleblobas iZleva miRebul iqnes dauswrebeli 
gadawyvetileba, garda garkveuli gamonaklisebisa. ker-
Zod, piris okupirebul teritoriebze akrZaluli eko-
nomikuri saqmianobis ganxorcielebisTvis msjavrdebul 
pirTan dakavSirebul pirad cnobis Sesaxeb samarTal-
warmoebaSi dauswrebeli gadawyvetilebis gamotanis dam-
abrkolebel garemoebas ar warmoadgens saqarTvelos ssk-
is 233-e muxlis pirveli nawilis `g~ qvepunqtis debuleba, 
romelic adgens dauswrebeli gadawyvetilebis gamotanis 
dauSveblobis erT-erT wina pirobas250.

samoqalaqo samarTalwarmoeba mimdinareobs Seji-
brebiTobis safuZvelze. mxareebi Tanabrad arian ufle-
bamosilni Seagrovon saqmeze procesualuri masalebi, 
e.i mtkicebulebebi da monawileoba miiRon saqmis ganxil-
vaSi. moqmedi SejibrebiTobis principidan gamomdinare, 
sasamarTlos mTavar sxdomaze mopasuxis gamoucxade-
blobis SemTxvevaSi arsebobs varaudi, rom mopasuxe aRi-
arebs sarCelis safuZvlad miTiTebul faqtobriv gare-
moebebs da cnobs sarCels. amitom, saqmis faqtobrivi 
garemoebebi miiCneva dadasturebulad. sakiTxis amgvari 
gadawyveta mxolod maSin ar ewinaaRmdegeba SejibrebiTo-
bis princips, Tu sxdomaze gamoucxadebeli mxare mowveu-
li iyo saqmis ganxilvaze kanoniT dadgenili wesiT. saqa-
rTvelos samoqalaqo saproceso kodeqsis 71-e muxlis 
pirveli nawilis Tanaxmad, sasamarTlo uwyeba adresats 

250 mxaris gamoucxadeblobis SemTxvevaSi sasamarTlos dauswre-
beli gadawyvetilebis gamotana dauSvebelia Tu gamoucxadeb-
el mxares droulad ar ecnoba saqmis faqtobrivi garemoebebi.
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bardeba mxaris mier miTiTebuli ZiriTadi misamarTis faq-
tobrivi adgilsamyofelis), alternatuli misamarTis, 
samuSao adgilis an sasamarTlosaTvis cnobili sxva misa-
marTis mixedviT. im SemTxvevaSi, Tu, mopasuxe mxarisaTvis 
ucnobia sarCelis ganxilvis TariRi (sasamarTlo uwyeba 
misTvis aravis Caubarebia), is fizikurad ver SesZlebs 
arCevani gaakeTos sxdomaze gamocxadebsa da gamoucxade-
blobas Soris. saqarTvelos ssk-is 233-e muxlis danawesi 
mxaris gamoucxadeblobis SemTxvevaSi, dauSveblad mi-
iCnevs dauswrebeli gadawyvetilebis gamotanas, Tu: a) 
gamocxadebuli mxare ar iyo mowveuli 70-78-e muxlebiT 
dadgenili wesiT; b) sasamarTlosaTvis cnobili gaxda, 
rom adgili hqonda dauZlevel Zalas an sxva movlenebs, 
romelsac (romlebsac) SeeZlo xeli SeeSala sasamarTlo-
Si mxaris droulad gamocxadebisaTvis; g) gamoucxadebel 
mxares droulad ar ecnoba saqmis faqtobrivi garemoe-
bebi; d) ar arsebobs sarCelis aRZvris winapirobebi. ro-
gorc vxedavT, kanonmdebeli icavs mopasuxis interess. 
dauswrebeli gadawyvetilebiT ar unda Seilaxos mxaris 
mosmenis ufleba. dauswrebeli gadawyvetileba ar dadg-
es iseT pirobebSi, rodesac sasamarTlosaTvis cnobilia 
mxaris gamocxadebis damabrkolebeli garemoebebis arse-
boba. mxaris gamoucxadeblobis sapatioobisaTvis ar aris 
sakmarisi mxolod dauZleveli Zalis arseboba, aramed 
gasaTvaliswinebelia `sxva movlenis~ arsebobac, rasac 
mxaris gamocxadebisTvis realurad SeeZlo xelis SeSla, 
magaliTad, mxaris yofna okupirebul teritoriebze da 
misTvis `sazRvris~ gadalaxvis problema.

dauswrebeli gadawyvetilebis gamotana ganpiro-
bebulia saproceso ekonomiis principiT, rac gulisx-
mobs saqmis droulad, gaWianurebis gareSe gadawyvetas. 
aseT SemTxvevaSi, gadawyvetileba, Tu igi ar gasaCivre-
bula, male Sedis kanonierEZalaSi da misi aRsrulebac 

umokles vadaSi moxdeba251. rogorc vxedavT, dauswrebeli 
gadawyvetilebis gamotana damokidebulia mxarisaTvis 
uwyebis Cabarebaze da misi sasamarTloSi gamocxadebis 
obieqtur SesaZleblobaze, rac SesaZloa SeuZlebeli 
gaxdes xSir SemTxvevaSi mxaris misamarTis (faqtobrivi 
adgilsamyofelis) okupirebul teritoriaze arsebobis 
gamo. marTalia, saqarTvelos ssk-is 70-e muxlis mesame 
nawili iTvaliswinebs uwyebis telefoniT Cabarebas, Tum-
ca, Tu gaviTvaliswinebT saqarTveloSi Seqmnil de faqto 
situacias da imas, rom konfliqti okupirebul teri-
toriebze kvlav mouwesrigebelia, arsebobs procesis 
monawile subieqtis sasamarTlo sxdomaze gamoucxade-
blobis didi albaToba. aRniSnuli garemoeba, Tavis 
mxriv, SeiZleba uaryofiTad aisaxos rogorc marTlmsa-
julebis, ise saxelmwifos interesebze, im TvalsazrisiT, 
rom Seilaxos mxareTa Tanabar pirobebSi mosmenis ufle-
ba, rac garantirebulia rogorc Sidasaxelmwifoebrivi 
normatiuli aqtebiT, ise, adamianis uflebaTa evropuli 
konvenciis me-6 muxliT (samarTliani sasamarTlo ganxil-
vis ufleba)252. 

zemoT aRniSnul sakiTxTan dakavSirebiT ganviTare-
bul msjelobaze dayrdnobiT, martivia imis mtkiceba, rom 
vinaidan saqme exeba faqtobriv mdgomareobas, romelic 
xelisuflebis kontrols miRma rCeba, am kategoriis saq-
meebze dauswrebeli gadawyvetilebis gamotana gaumar-
Tlebelia.

saqarTvelos samoqalaqo saproceso kodeqsis 35611 
muxli Seicavs specialur danawess sarCelis uzrunve-
lyofis RonisZiebis Sesaxeb gancxadebis savaldebulo 
251 ix., basilaia f, mopasuxis mier pasuxis (Sesageblis) warudgen-
lobis Sedegebi. Jurn, `marTlmsajuleba da kanoni~, Tb, 2010, #1.
252 European Convention of Human Rights and fundamental Freedoms (1950, 
1952), A Compilation of International Instructions. UN, New York and Geneva, 
1994.
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wardgenis Taobaze, romlis Tanaxmad, Tu arsebobs mona-
cemebi okupirebul teritoriebze akrZaluli ekonomi-
kuri saqmianobis ganxorcielebisaTvis msjavrdebul 
pirTan dakavSirebuli piris mflobelobaSi arsebuli 
qonebis gadamalvasa an daxarjvaze, anda sxvagvarad gas-
xvisebaze prokurori valdebulia gancxadebiT mimarTos 
sasamarTlos am qonebaze, maT Soris, sabanko angariSebze, 
yadaRis dadebis moTxovniT. 

gansaxilveli samarTalwarmoebis Sedegad miRebuli 
gadawyvetilebiT SesaZloa dadgindes msjavrdebuli 
piris mimarT gamotanili sasamarTlo gadawyvetilebiT 
gaTvaliswinebuli jarimis saxiT dakisrebuli Tanxis 
gadaxdevinebis (qonebis CamorTmevis Taobaze miRebuli 
gadawyetilebis SemTxvevaSi – ekvivalenturi Rireb-
ulebis qonebis CamorTmeva an Tanxis gadaxdevineba) aR-
srulebis miqceva msjavrdebul pirTan dakavSirebuli 
piris qonebaze. es Tavis mxriv, ar gamoricxavs msjavrde-
bul pirTan dakavSirebuli piris qonebaze sasamarTlo 
gadawyvetilebis aRsrulebas. 

d a s k v n a

warmodgenili naSromis Sesaxeb arsebuli praqtiku-
li, normatiuli da samecniero masalis Seswavlis Sede-
gad, daskvnis saxiT SeiZleba CamovayaliboT ramdenime 
ZiriTadi debuleba, romelic warmoaCens sakiTxis prob-
lemurobas da Seicavs mis inovaciur gadawyvetas: 

1. saqarTvelos axali samoqalaqo saproceso kod-
eqsis ZalaSi Sesvlis Semdeg, mtkicebis tvirTTan dakav-
SirebiT ar arsebobs arc erTi monografiuli gamokvleva. 
naSromis dasawyisSive aRniSnulia, rom aqamde SemuSave-
bul samecniero naSromebSi asaxuli ZiriTadi debulebe-
bi aRar Seesabameba Tanamedrove saqarTvelos samoqalaqo 
saproceso samarTlis moTxovnebs. qarTuli samoqalaqo 
saproceso samarTlis sayovelTao unifikaciis gzaze 
moxda sasamarTlos aqtiurobis principis transforma-
cia sasamarTlo xelmZRvanelobis principad. aqtualuria 
sakiTxi imis Sesaxeb Tu, vin unda warmoadginos mtkiceb-
uleba sasamarTloSi, sxvagvarad, vis ekisreba mtkicebis 
tvirTi? naSromSi naCvenebia rogor xdeba mxareTa Soris 
mtkicebis tvirTis praqtikuli ganawileba da ra zegavle-
nas axdens igi samoqalaqo saproceso samarTlis funda-
mentur principebsa da institutebze. 

saqarTveloSi sasamarTlo reformis Sedegad mivi-
ReT, rom marTlmsajuleba xorcieldeba SejibrebiTo-
bisa da dispoziciurobis principebis Sesabamisad, ro-
melic inkviziciurobisagan gansxvavebiT, ar gulisxmobs 
sasamarTlos mier saqmeze `obieqturi WeSmaritebis~ dad-
genas, aramed davebis ganxilvisas sasamarTlo mTlianad 
eyrdnoba mxareTa aqtiurobasa da TviTiniciativas da 
mxolod mxareebis mier warmodgenili mtkicebulebebis 
farglebSi ixilavs yovel konkretul samoqalaqo saqmes 
da gamoaqvs ara arsebiTad swori gadawyvetileba, rogorc 
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es damaxasiaTebeli iyo reformamde arsebuli sasamarT-
loebisaTvis, aramed _ dasabuTebuli gadawyvetileba, 
romelic emsaxureba procesis e.w. mxareTa orTabrZolis 
samarTlian dasrulebas. amgvarad, sasamarTlo refor-
mis Sedegad Camoyalibebuli da Tanamedrove iuridiul 
azrovnebas morgebuli saqarTvelos samoqalaqo sap-
roceso kodeqsis miRebis Semdgom, samarTalwarmoebis 
erT-erTi umniSvnelovanesi saproceso moqmedeba gaxda 
mtkicebis procesi. Tanamedrove samoqalaqo saproceso 
samarTalSi dispoziciurobisa da SejibrebiTobis prin-
cipis moqmedebis pirobebSi swored mtkicebis tvirTis 
realizebasa da mis xarisxzea damokidebuli mxareTa So-
ris warmoSobili davis (konfliqtis) ganxilvis saproce-
so Sedegi (saboloo rezultati). amitomac, aqtualuria 
mtkicebis tvirTis arsisa da misi mniSvnelobis gaazreba, 
mxareTa Soris mtkicebis tvirTis swori gadanawileba, 
modave mxareTa mier mtkicebis tvirTis realizeba. Sei-
Zleba gadauWarbeblad iTqvas, rom mtkicebis tvirTi 
aris swored is xerxemali samarTalwarmoebisa, romlis 
gareSec ar dgeba arc erTi sasamarTlos Semajamebeli 
gadawyvetileba da, maSasadame, warmodgenili naSromi, 
romelSic reformis Semdeg, pirveladaa kompleqsurad 
gaanalizebuli mtkicebis tvirTi, misi roli da mniSvn-
eloba, Seswavlilia modave mxareebs Soris mtkicebis 
tvirTis swori gadanawileba da ganxilulia is material-
ur-samarTlebrivi Sedegebi, romlebic dgeba mtkicebis 
tvirTis swori an/da araswori gadanawilebis Sedegad 
aris aqtualuri da migviTiTebs mis mniSvnelobasa da 
siaxleze.

warmodgenili naSromi emyareba miRweuli Sedegebis 
gaTvaliswinebas da, amasTan, axleburad warmoaCens Taname-
drove samarTalwarmoebaSi mtkicebs tvirTis mniSvnelo-
bas, mxareTa Soris mtkicebis tvirTis inovaciuri ga-

nawilebis Taviseburebebs warmoebis iseTi saxeebis dros, 
rogoricaa saojaxo saqmeTa ganxilva, reketuli qonebis, 
Tanamdebobis piris, qurduli samyaros wevris, adamianiT 
movaWris, narkotikuli saSualebis gavrcelebis xelSem-
wyobis an saqarTvelos sisxlis samarTlis kodeqsis 194-
e muxlis mesame nawilis `g~ qvepunqtiT msjavrdebuli 
piris qonebis CamorTmevisa da saxelmwifosaTvis gadace-
masTan dakavSirebuli saqmeebis ganxilva, piris okupire-
bul teritoriebze akrZaluli ekonomikuri saqmianobis 
ganxorcielebisaTvis msjavrdebul pirTan dakavSirebul 
pirad cnobis Taobaze saqmis ganxilva. 

2. saqarTvelos samoqalaqo saproceso kodeqsi ar gva-
Zlevs mtkicebis sakanonmdeblo ganmartebas. samoqalaqo 
saproceso samarTalSi mtkicebis tvirTis arsis gageba 
SeuZlebelia Tanamedrove samarTalwarmoebaSi misi praq-
tikuli gamoyenebis gaazrebis gareSe. mtkicebis tvirTi 
bundovan ideaze ki ar unda aigos, aramed unda ganimartos, 
Tu ra mimarTebaSia saproceso samarTalurTierTobis 
saboloo SedegTan, sadavo sakiTxis gadawyvetasTan, vi-
naidan swored am dros vlindeba mtkicebis tvirTis arsi. 
naSromSi warmoebuli kvlevis Sedegad mtkicebis tvirTi 
gaazrebul iqna Semdegi kuTxidan: mtkicebis tvirTi es 
aris davis monawile mxaris iuridiuli movaleoba _ Sea-
srulos garkveuli procesualuri moqmedeba. sanqcia am 
movaleobis SeusruleblobisaTvis mdgomareobs imaSi, 
rom araxelsayreli materialur-samarTlebrivi Sedegebi 
gardauvlad dadgeba im mxaris mimarT, romelmac es pro-
cesualuri valdebuleba ar Seasrula. 

3. warmoebuli kvlevis Sedegad gamoirkva, rom mt-
kicebis tvirTis ganawilebas axasiaTebs Sereuli buneba. 
mxareTa Soris mtkicebis tvirTis ganawilebis mniSvn-
elobis dadgenis mizniT, naSromSi gaanalizebulia sasar-
Celo da arasasarCelo warmoebis saxeebi. gamokvleulia 
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mxareTa Soris mtkicebis tvirTis ganawilebis saerTo 
da ganmasxvavebeli niSnebi, ris safuZvelzec, zogadad, 
gamoikveTa mxareTa Soris mtkicebis tvirTis ganawilebis 
araerTgavrovani wesi. kerZod, samarTalwarmoebis iseTi 
saxeebis dros, rogorebicaa reketuli qonebis, Tanamde-
bobis piris, qurduli samyaros wevris, adamianiT movaW-
ris, narkotikuli saSualebis gavrcelebis xelSemwyobis 
an saqarTvelos sisxlis samarTlis kodeqsis 194-e mux-
lis mesame nawilis `g~ qvepunqtiT msjavrdebuli piris 
qonebis CamorTmevisa da saxelmwifosaTvis gadacemas-
Tan dakavSirebuli saqmeebis ganxilva, piris okupirebul 
teritoriebze akrZaluli ekonomikuri saqmianobis ganx-
orcielebisaTvis msjavrdebul pirTan dakavSirebul pi-
rad cnobis Taobaze saqmis ganxilva, mtkicebis tvirTis 
valdebulebis mqonea mopasuxe, radgan sabolood, mopa-
suxes ekisreba sasarCelo faqtebis daumtkiceblobiT 
damdgari araxelsayreli Sedegebi, rac inovaciaa qarTul 
samarTlebriv sivrceSi. 

naSromSi erTmniSvnelovnad aris xazgasmuli reket-
uli qonebis, Tanamdebobis piris, qurduli samyaros 
wevris, adamianiT movaWris, narkotikuli saSualebis 
gavrcelebis xelSemwyobis an saqarTvelos sisxlis samar-
Tlis kodeqsis 194-e muxlis mesame nawilis `g~ qvepun-
qtiT msjavrdebuli piris qonebis CamorTmevis mizania 
im socialuri Tanasworobis aRdgena, romelic dairRva 
amgvari materialuri faseulobis Segrovebis procesSi. 
am kuTxiT daismis kiTxva daculia Tu ara amgvari qonebis 
SemZeni im SemTxvevaSi, Tuki misTvis qonebis ukanonod 
SeZenis faqti Tavidanve ucnobi iyo da am faqtis mimarT 
keTilsindisieria. sakiTxis am kuTxiT ganxilva ganapi-
roba im obieqturma garemoebam, rom qonebis CamorTmevas 
moqmedi kanonmdebloba iTvaliswinebs ara mxolod reke-
tiorisaTvis, qurduli samyaros wevris da a.S., aramed, 

maTTan daaxloebuli pirebisaTvisac. niSandoblivia 
isic, rom daaxloebuli piris cneba SefasebiT katego-
rias miekuTvneba da pirTa sakmaod farTo wres moicavs. 
miT umetes, imgvar pirobebSi, rodesac Tavad sarCelis 
aRZvris xandazmuloba aTwliani vadiT ganisazRvra, 
rac, Tavis mxriv, eWvqveS ayenebs zogadad samoqalaqo 
brunvis monawilis daculobis xarisxs. orive interesi 
– keTilsindisieri SemZenis interesi da sajaro wesrigi 
Tanabrad dacvis interesTa sferos miekuTvneba. am SemTx-
vevaSi gamosavali, struqturuli disbalansis aRdgenaSi 
unda veZeboT, upiratesoba unda mivaniWoT keTisindis-
ierebis qcevis standarts, morals, ndobas - eseni is pri-
oritetebia, romlebsac gansazRvravs Tavad movaleoba 
- davicvaT kerZo avtonomiis farglebSi dadebuli garige-
bebi. kerZo avtonomiis farglebSi dadebuli garigebebis 
arsebobis pirobebSi daculi unda iqnes xelSekrulebis 
monawile susti mxaris interesi Tavad garigebis mimarT 
da keTilsindisieri SemZenis arsebobis SemTxvevaSi, so-
cialuri Tanasworobis aRdgenisaken swrafvisas ar unda 
dagvaviwydes susti mxaris interesebis dacva253. 

4. garkveuli Taviseburebebi axasiaTebs saojaxo saq-
meebis ganxilvisac. warmoebis am saxis Tavisebureba ima-
Si unda gamoixatos, rom sxva sasarCelo warmoebisagan 
gansxvavebiT, am warmoebaSi mcire doziT, magram mainc 
unda SeiniSnebodes inkviziciurobis elementebi, rom-
lebic uflebas miscems mosamarTles Tavisi iniciativiT 
daadginos saqmis calkeuli garemoebebi, romlebzedac 
mxareebs ar miuTiTebiaT. aRniSnul samarTalwarmoebaSi 
mtkicebis sagani mxolod mxareTa miTiTebiT ar unda gan-
isazRvros.
253 ix., Cherednychenko Olha, Fundamental Rights, Contract Law and the Pro-
tection of the Weaker Party. A Comparative Analysis of the Constutionalisation 
of the Contract Law, with Emphasis on Risky Financial Transactions. Vol. 5, 
European Law Publishers, 2007, 4, 5.  
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5. logikuria, rom swored mtkicebulebaTa mniS-
vneloba ganapirobebs misadmi egoden stabilur yu-
radRebas doqtrinasa da praqtikaSi. sazRvargareT, 
mecnierTa nawili, sxvaobas xedavs mtkicebulebiT samar-
Talsa da process Soris. kerZod, amerikel, da ara mx-
olod amerikel iuristTa azriT, procesi iTvaliswinebs 
sasamarTloSi saqmis ganxilvis wesebs, romlis mizania sa-
samarTlo gadawyvetilebis miReba, xolo mtkiceba _ es 
aris mosamarTlis darwmuneba, daqvemdebareba logikis 
kanonebisadmi254. sadavo ar aris, rom saqarTveloSi mt-
kicebulebebsa da mtkicebis procesTan dakavSirebuli 
sakiTxebi aris procesis nawili, Tumca, misi mniSvnelo-
bidan da moculobidan gamomdinare, sasurvelia, rom `mt-
kicebulebiTi samarTlis~ saxelwodebiT iswavlebodes 
specialuri kursi.A am gziT ufro metad iqneba warmoCineb-
uli da Seswavlili sasamarTloSi mtkicebasTan dakav-
Sirebuli kompleqsuri sakiTxebi; ufro metad Seicnoba 
mtkicebulebebisa da mtkicebis procesSi mxaris aqtiuro-
bis mniSvneloba da, ra Tqma unda ganviTardeba axali sas-
wavlo (specialuri) kursi, romelic gaaerTianebs im um-
niSvnelovanes sakiTxebs, romelTa irgvliv mimdinareobs 
saqmis warmoeba sarCelis warmoebaSi miRebidan saqmeze 
saboloo gadawyvetilebis miRebamde. es ki SesaZleblobas 
miscems studentebs, damwyeb praqtikosebs, iuristebs, 
advokatebs, meti yuradReba dauTmon samarTalwarmoebis 
procesSi am sakvanZo sakiTxs. 

6. umniSvnelovanesia sakiTxi mtkicebis stadiebis 
gamijvnis Sesaxeb. mtkicebis stadiebi, iseve rogorc 
samarTalwarmoebis sxva stadiebi unda enacvlebodes 
erTmaneTs. naSromSi ganxilulia saerTo samarTlis 
sistemis qveynebis magaliTi, sadac mtkicebis tvirTi 

254 ix., Гражданский Процесс Зарубежных Стран, под редакцией Давтян А. 
Г, М, 2008, 237.

emijneba mtkicebulebebis warmodgenis tvirTs. mtkice-
bulebaTa warmodgenis tvirTi dakavSirebulia materi-
aluri samarTlis normebTan, xolo mtkicebis tvirTi, – 
ZiriTadad, am tvirTis valdebulebis mqone subieqtebTan. 
mtkicebulebaTa warmodgenis tvirTi moqmedebas iwyebs 
samarTalwarmoebis sawyis etapze da miznad isaxavs pro-
cesis dasawyebad sakmarisi mtkicebulebis warmodgenas. 
mosarCele am etapze awydeba ori saxis bariers. mtkice-
bulebebis warmodgenis tvirTis Sesruleba gavlenas ax-
dens mtkicebis tvirTis realizaciaze. am mxriv, mtkice-
bulebaTa warmodgenis stadia dasawyisSive warmoaCens 
saqmisaTvis mniSvnelobis mqone garemoebebs da amiT mopa-
suxes eqmneba garkveuli warmodgena saqmis Semdgomi msv-
lelobis perspeqtiulobis Sesaxeb. mopasuxem SesaZloa, 
Tavidanve morigeba arCios mosarCelesTan, rac gantvir-
Tavs sasamarTloebs saqmeTa simravlisagan, aaridebs mxa-
reebs zedemeti saproceso xarjebis gawevas. amasTan, mt-
kicebulebaTa warmodgenis tvirTis amocana davis arsis 
dadgenaSi, davis Semadgeneli ZiriTadi sakiTxebis gamov-
lenaSi mdgomareobs. mosamzadebel stadiaze xdeba davis 
sagnis dadgena da SejibrebiTi qaRaldebis gacvla, rac 
xels uwyobs mxareTa informirebulobasa da sasamarT-
lo sxdomaze moulodnelobis efeqtis Tavidan acile-
bas. Tuki mtkicebulebebis warmodgenis valdebulebis 
praqtikuli realizacia uzrunvelyofs saqmis ganxil-
vas saWiro sakmarisi masalebiT, maSin mtkicebis tvirTis 
Sesabamisad, mxarem unda daamtkicos Tavisi simarTle 
imdenad zedmiwevniT zustad da dasabuTebulad, rom sa-
samarTlos araviTari eWvi ar unda warmoeSvas _ vis sa-
sargeblod gamotanos gadawyvetileba. mocemuli wesis 
specifika mdgomareobs SemdegSi: Tu sarCelSi miTiTebul 
faqtobriv garemoebebs mopasuxe ar xdis sadavod, maSin 
mosarCele ganTavisuflebulia maTi mtkicebisagan. aseT 
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SeTxvevaSi, mosarCeles ar ekisreba sasarCelo moTxovnis 
materialuri safuZvlebis mtkicebis tvirTi da igi mt-
kicebulebebis warmodgenis gareSe ikmayofilebs preten-
zias. sasamarTlo avtomaturad gamoitans gadawyvetile-
bas sarCelis dakmayofilebis Sesaxeb. xolo, Tu mopasuxe 
ar eTanxmeba mosarCelis mier miTiTebul garemoebas, ma-
Sin mosarCele valdebulia daamtkicos sadavo garemoeba 
Sesabamisi mtkicebulebis warmodgeniT. 

7. naSromSi ganxilulia qarTuli saproceso samar-
TlisaTvis ucnobi mtkicebulebis iseTi saxeebi, rogor-
sac iTvaliswinebs inglisisa da aSS-is samarTalwarmoeba 
`afidevitisa~ da `Cveneba sxvisi sityvebis saxiT~. 

`afideviti~ aris werilobiTi, ficis qveS mocemuli 
Cveneba an mowmis sazeimo gancxadeba. `afideviti~ Sesa-
Zleblobas iZleva miRebul iqnes informacia mowmisa-
gan an/da procesis sxva monawileebisagan, romlebic ver 
cxaddebian procesze Cvenebis misacemad. mowmis Cvenebis 
`afidevitis~ formaSi micemis Sesaxeb gadawyvetileba mi-
iReba sasamarTlos an mxaris inciativiT. 

`Cveneba sxvisi sityvebiT~ aris informacia faqtis 
Sesaxeb, miRebuli ara pirvelwyarodan, aramed misi 
matareblisagan. `Cveneba sxvisi sityvebiT~ moicavs nebis-
mieri saxis informacias. mis pirvelwyaros SeiZleba war-
moadgendes ara mxolod adamiani, aramed aseve dokumenti, 
romlis sasamarTlo sxdomaze warmodgena SeuZlebelia. 

qarTuli saproceso samarTlisaTvis ucnobi mt-
kicebulebis aRniSnuli saxeebi saintereso unda iyos 
samarTalwarmoebaSi saqmis faqtobrivi garemoebebis 
dasadgenad. isini kidev ufro met SesaZleblobas mis-
cems procesis monawile mxareebs warmoadginon maTTT-
vis xelsayreli mtkicebulebebi TavianTi wili mtkicebis 
tvirTis saTanado realizebisaTvis.

8. materialuri kanonmdeblobiT gaTvaliswinebul 

gamonaklis SemTxvevebSi, faqtebis miTiTebis tvirTi 
da damtkicebis tvirTi erTmaneTs unda gaemijnos. es is 
gamonaklisi SemTxvevebia, rodesac samarTalwarmoeba, 
ZiriTadad, mowinaaRmdege mxaris mtkicebis tvirTi unda 
iyos. samagaliTo klasikuri davebi Seexeba mkurnalo-
bis dros eqimis mier daSvebul Secdomebs da wundebuli 
produqtiT gamowveuli zianis anazRaurebis Sesaxeb 
moTxovnebs. zianis dadgomis Sesaxeb faqtobrivi gare-
moebis damtkiceba momxmareblisaTvis problemas ar 
warmoadgens, xolo produqtis wunis damtkiceba, anu im 
garemoebis damtkiceba, rom konkretuli produqtis war-
moebisas Secdoma iqna daSvebuli rTuli Sesafasebeli da 
dasamtkicebelia momxmareblis mxridan. amitom, ar aris 
marTebuli, rom dazaralebuls, romelsac warmodgena 
ara aqvs warmoebis teqnologiur procesze, mTlianad 
ekisreba mtkicebis tvirTi. dazaralebuli ver SesZlebs 
imis damtkicebas, rom konkretuli produqtis warmoebi-
sas daSvebuli iyo raime saxis Secdoma. dazaralebulis 
mtkicebis tvirTi unda Semoifarglos mxolod im faqto-
brivi garemoebis mtkicebiT, rom namdvilad produqtis 
warmoebisas daSvebulma Secdomam gamoiwvia misTvis zia-
nis miyeneba, ramdenadac mtkicebis tvirTis amgvari ga-
nawilebiT ukeT iqneba daculi momxmarebelTa uflebebi. 

9. samarTals ar SeuZlia da arc unda daafiqsiros 
samarTlis subieqtebis uflebebisa da movaleobebis Tana-
fardobis yvela SesaZlo varianti da kombinacia. samarT-
lis norma urTierTobis monawileebs, maT savaldebulo 
da SesaZlebel qcevas, maTi moqmedebebis Sedegebs gansaz-
Rvravs mxolod abstraqtuli formiT. garda amisa, samar-
Tali Tavisi ganviTarebis procesSi CamorCeba sazogadoe-
brivi urTierTobebis ganviTarebis temps. sagulisxmoa, 
rom samarTlis es konservatizmi saWiroebs kompensacias. 
amgvar funqcias asrulebs sasamarTlo. samarTlis Sem-
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fardebeli gansazRvrul situaciebSi adgens, ra ufle-
bebiT SeiZleba sargeblobdes saproceso samarTalurT-
ierTobis TiToeuli monawile da ra movaleobebi unda 
Seasrulos TiToeulma maTganma. umetes SemTxvevebSi, es 
procesi mxareTa Soris mtkicebis tvirTis ganawilebaSi 
mdgomareobs. ama Tu im samoqalaqo-samarTlebrivi urT-
ierTobis samarTlebrivi SefasebisaTvis unda dadgindes 
materialur-samarTlebrivi normiT gaTvaliswinebuli 
garkveuli iuridiuli faqtebis (iuridiuli Semadgenlo-
bis) utyuarad arseboba, rac SesaZlebelia samoqalaqo 
saproceso kanonmdeblobiT aRiarebuli mtkicebulebe-
biT. amasTan, ama Tu im faqtobrivi garemoebebis dasad-
genad, mtkicebulebaTa miReba da Segroveba unda ganxor-
cieldes gankuTvnadobisa da dasaSvebobis principebis 
moTxovnaTa gaTvaliswinebiT. kanoni dauSvebel mtkiceb-
ulebaTa rigs, garda kanonis darRveviT mopovebuli mt-
kicebulebebisa aseve, miakuTvnebs iseT mtkicebulebebs, 
romlebic, miuxedavad maTi Sinaarsisa, ar aris gamosa-
degi ama Tu im garemoebebis dasamtkiceblad, vinaidan am 
garemoebebis damamatkicebeli dokumentis saxe TviTon 
kanonma – konkretulad, normam gansazRvra, zogierT Sem-
TxvevaSi mtkicebis standarts gansazRvravs material-
uri kanonmdebloba. erTia saqmis garemoebebze miTiTeba 
da meorea am garemoebebis damadasturebeli konkretuli 
mtkicebulebebis warmodgena. damtkicebis tvirTi saqa-
rTvelos samoqalaqo saproceso samarTalSi aris moZra-
vi, igi araa mudmivad mijaWvuli prezumfciaze da gadadis 
procesis im monawileebze, romlebisTvisac ufro ad-
vilia, vidre sxva monawilisaTvis, warmoadginos mtkice-
buleba. debuleba imis Sesaxeb, romeli mxarisaTvis ufro 
advili da mosaxerxebelia daamtkicos esa Tu is faqti, 
agreTve, romeli faqtebis damtkicebis safuZvelze war-
moiSoba varaudi ama Tu im mxaris sasargeblod kanonSi 

bundovania da ar aris gansazRvruli. am sakiTxis mowes-
rigebas uzrunvelyofen sasamarTloebi. `am gziT Sei-
Zleba saqarTvelos kanonmdeblobaSi gaCndes axali fa-
seulobebi da qcevis wesebi. miT ufro, rom Tanamedrove 
samarTlebriv sistemaSi kodificirebuli samarTali ar 
zRudavs samarTlis ganviTarebas~255. 

saqarTvelos samoqalaqo saproceso kodeqsi ger-
manuli samoqalaqo saproceso kodeqsisagan gansxvavebiT 
ar iTvaliswinebs gadaxvevas dispoziciurobis principi-
dan. amitom sasurvelia calkeuli kategoriis saqmeebze 
kodeqsma sasamarTlos mianiWos uflebamosileba gadaux-
vios dispoziciurobis princips da inkviziciurobis 
garkveuli elementebis gamoyenebiT ganixilos dava, rom-
lis ZaliTac sasamarTlo mtkicebis sagans miscems for-
mulirebas mtkicebis tvirTis Sesabamisad. mosamarTlis 
es saproceso moqmedeba saqmeSi monawile mxareebisaTvis 
TvalsaCinos gaxdis, Tu romel dasamtkicebel faqtTan 
dakavSirebiT unda Camoayalibon TavianTi Sexeduleba. 
mosamarTlis am uflebamosilebiT Tavidan iqneba ac-
ilebuli zedmeti saproceso RonisZiebebi, amiT daculi 
iqneba procesis ekonomiis principi, romlis mixedviTac, 
sasamarTlo, mtkicebulebis saxiT, miiRebs mxolod im mo-
nacemebs, romlebic safuZvlad unda daedos sasamarTlo 
gadawyvetilebas. imavdroulad, mxareebic iqnebian in-
formirebuli mtkicebis tvirTis Sesaxeb.

255 kereseliZe d, kerZo samarTlis uzogadesi sistemuri cnebe-
bi, Tb, 2009, 70.
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